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. Introduction

As of the end of December 2020, North Carolina recorded almost 500,000 COVID-19
cases and more than 6,400 related deaths.! Among these, where ethnicity was reported, Hispanic
respondents represented 25% of all state cases,? despite making up only 9% of the state
population.® While this is an improvement from the 39% of cases they comprised at the
beginning of June,* the fact remains that this demographic is vastly overrepresented among the
over 520,000 victims of the pandemic across the state thus far.®

A primary driver for infection across farmworkers is the physical nature of their
agricultural labor, impossible to carry out remotely, as 85% of fruits and vegetables produced in
the state are harvested by hand.® The North Carolina Department of Health and Human Services
(NCDHHS) has listed a number of locations of COVID-19 outbreaks in its congregate living
facility report, updated periodically.” The NCDHHS’s counts, however, may critically

underestimate actual COVID-19 figures across Hispanic farmworkers.
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This paper will discuss the conditions of immigrant farmworkers in N.C. that heighten
their vulnerability to the COVID-19 pandemic, noting the need for an adequate response from
state authorities. Part Il will cover several factors contributing to the risk of coronavirus
infections among these farmworkers, including factors regarding housing, employment, and
health care provision. Part 111 will evaluate the quality of the current responses to the pandemic.
Lastly, Part IV will summarize the discussion and reiterate experts’ recommendations moving
forward and Part V will conclude.

1. Factors Increasing the Risk of COVID-19 Infections Among Immigrant
Farmworkers

A. Precarious Housing Conditions

Since independent rental housing or other dwelling alternatives in rural areas tend to be
scarce and restrictively expensive,® most immigrant farmworkers, who come to the United States
on temporary work visas, reside in labor camps provided by their employers.® Importantly, the
precarious conditions in these labor camps increase the farmworkers’ risk of exposure to
coronavirus.'® Poor housing conditions are pervasive in farmworker labor camps, and they

remain largely inconspicuous in the rural landscape.!!

the NCDHHS has defined an outbreak as the finding of more than two cases within the same facility, where the
facility holds ten or more residents).

8 Teresa Wiltz, States Struggle to Provide Housing for Migrant Farmworkers, PEW CHARITABLE TRUSTS (May 2,
2016), https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2016/05/02/struggle-to-provide-housing-
for-migrant-farmworkers.

9 Aaron Sanchez-Guerra ET AL., Coronavirus poses a threat to a major NC food producer: the immigrant
farmworker, NEws & OBSERVER (Apr. 8, 2020, 5:33 PM),
https://www.newsobserver.com/news/coronavirus/article241444926.html.

10 |iora Engel-Smith, For migrant workers in NC, coronavirus may be hard to avoid, N.C. HEALTH NEwsS (Mar. 13,
2020), https://www.northcarolinahealthnews.org/2020/03/13/for-migrant-workers-in-nc-coronavirus-may-be-hard-
to-avoid/. Additionally, about 80,000 of N.C. farmworkers are also migrant or seasonal, respectively meaning that
they either enter the state to work temporarily or permanently reside in the state but only work on agriculture
seasonally. Elizabeth Freeman Lambar & Gayle Thomas, The Health and Well-being of North Carolina’s
Farmworkers, 80 N.C. MED. J. 2, 107 (2019).

1 Phillip Summers ET AL., Hidden Farmworker Labor Camps in North Carolina: An Indicator of Structural
Vulnerability, 105 AMm. J. PuB. HEALTH 12, 2572-2574 (2015).



https://www.northcarolinahealthnews.org/2020/03/13/for-migrant-workers-in-nc-coronavirus-may-be-hard-to-avoid/
https://www.northcarolinahealthnews.org/2020/03/13/for-migrant-workers-in-nc-coronavirus-may-be-hard-to-avoid/

Immigrant farmworkers commonly share a room with three or four peers,*? and their
bathrooms often have as few as five toilets and no dividers.'* Additionally, employers do not
typically keep designated places to house farmworkers in quarantine.** The NC Migrant
Housing Act of 1989, which established housing standards for migrant workers, only requires
one toilet for every fifteen workers and one wash tub for every thirty workers.*> All
farmworkers in a labor camp usually share the same kitchen and living areas,'® making social
distancing virtually impossible to engage in, and facilitating the spread of the virus when a
resident of the facility contracts the disease while working on the fields or otherwise.

Transportation conditions add another layer of exposure, with workers in the Franklin
work camp, for example, reportedly living in tight quarters and riding to work together in close
spaces.!” Nonprofit organizations like Farmworker Justice have warned about the heightened
risk of coronavirus transmissions due to overcrowded dwellings.*®

COVID-19 cases have in fact been growing exponentially among migrant labor camps,
some of which exclusively house Hispanic workers who are part of the federal H-2A temporary

work visa program.?® N.C. is among the top five states employing H-2A visa holders, with
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almost twenty thousand of these farmworkers laboring across the state.?° This year, growers
have prioritized the hiring of H-2A workers, over whom employers can exercise greater
contractual control compared to seasonal and undocumented workers who are consequently left
with significantly reduced work.?! This greater control, however, has historically allowed for
abuse around the sales of food for H-2A farmworkers, leading to increased food insecurity and
loss of money.?
B. Job Insecurity and Employer Retaliation

Exacerbating the issue is the possibility that the respondents themselves underreport their
symptoms due to fear of losing their livelihoods.?® For instance, some farmworkers have
disclosed not being in a secure enough position to miss a day’s worth of income.?* The national
average income for individual farmworkers ranged between $17,500 and $19,999 for the 2015-
2016 year,?® and East Coast farmworkers have been reported in previous years to earn around
35% less than the national average.?® Moreover, N.C. farmworkers are often denied paid sick
leave, are unaware of governmental paid COVID-19 leave programs, and express reason to fear
that their employers will retaliate against them and their peers in the labor camp, as their peers
may be suspected of being infected given the impracticability of social distancing in the camps

and the consequent ease of widespread infection.?’
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Farmworkers expect retaliation to entail anything from suspension of work—and of
wages-to termination of their contract and dismissal to their countries of origin.?® Research
indicates that Hispanics have suffered greater loss of employment income during the pandemic
than any other racial or ethnic group in N.C., especially those living in rural areas,?® consistent
with reports by advocacy groups like Action N.C.2° While the study does not appear to have
focused on farmworkers, the mentioned characteristics are consistent with the realities of
immigrant farmworkers in the state.

The silence on potential coronavirus cases, in turn, provides some workers with false
reassurance that coronavirus has not permeated their workplace, which, coupled with the
unavailability of personal protective equipment (PPE), makes this population all the more
vulnerable to the virus.3! Even where PPE may be made available, it may nonetheless be
impractical to wear, as it could aggravate the heat and humidity that farmworkers undergo in
their work.2
C. Difficulties in Providing Health Care

When immigrant farmworkers do seek care, the response they received is undermined by
various systemic factors, such as employers’ reluctance to provide transportation to testing or
medical centers and the inability of outreach organizations to meet this need at a large scale.®® In

some instances where transport is possible, some hospitals and health departments refuse to test
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farmworkers, even when these workers are part of the NCDHHS lists for priority testing, or the
tests are otherwise unaffordable.®* Language barriers also add additional obstacles to
treatment. 3

Other problems raise additional concerns regarding the accuracy of the reported case
counts. For instance, some hospitals and health departments neglect to document their
immigrant patients’ type of work or housing.®® Some hospitals and health departments also
refuse to test multiple members of a household when a single member tests positive, and this
fails to trigger quarantine efforts even though some household members may work at different
locations, contributing to the spread of the pandemic.*’
I11.Efforts to Contain Coronavirus Infections
A. Individual-Level Strategies

The challenges in testing have led N.C. authorities to prompt the Guatemalan and
Mexican consulates in Raleigh to share instructions on how to find help and emphasizing
personal responsibility in staying safe, including by wearing face masks and maintaining social
distancing,® solutions that are often unworkable as discussed above. The NCDHHS has also
offered grants to five nongovernmental organizations to assist Hispanic communities with
preventive measures and provide access to COVID-19 testing and tracing.*°

But individual-oriented strategies to combat the pandemic are largely inefficient given

the practical realities and cultural expectations that immigrant farmworkers face.*° Seasonal
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Hispanic farmworkers and their families, despite having strong awareness of the public health
messages issued since the pandemic began, may not be able to comply with them.** Moreover,
while farmworkers have reported commonly wearing masks at work, specific measures for
consistency or enforcement of mask wearing are unavailable.*?
B. Governmental Protections

The difficulties involved in individual and third-party strategies indicate that the
protection of farmworkers may most effectively be regulated by the state. But governmental
implementation, let alone enforcement, of labor protections for farmworkers has been
persistently limited due to the prevalence of a laissez-faire political philosophy reminiscent of
the agricultural exceptionalism of the 1930s.%3 Agricultural exceptionalism was characterized by
the exclusion of farmworkers from most federal labor protections, including the right to unionize
under the 1935 National Labor Relations Act and, in many instances, the right to just
compensation under the 1938 Fair Labor Standards Act and even access to workers’
compensation coverage.** Consequently, farmworkers find themselves left out of necessary
protections otherwise guaranteed to other worker categories.*

Notably, the N.C. Department of Labor has done little to protect immigrant farmworkers

from COVID-19 despite having received close to 1,000 complaints from farmworkers and meat-
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and-poultry processing workers by the beginning of November.*® The lax oversight is especially
alarming as the winter season arrives,*’ as immigrant farmworkers continue to work through the
end of the year and with more workers arriving next spring.*®

Meanwhile, N.C. Agriculture Commissioner Steven Troxler announced in September that
asymptomatic farmworkers, including Christmas tree farmworkers, may not be relieved with pay
despite the heightened risk of infection.*® Troxler emphasized that farmworkers must comply
with individual-level solutions that are likely infeasible,>° as previously discussed.

The Commissioner describes Christmas tree farmworkers as “critical infrastructure
workers within the Food and Agriculture Sector.”®* The United States Department of Homeland
Security defines “critical infrastructure” as “the physical and cybernetic systems and assets that

are so vital to the United States, and whose disability or destruction would have a debilitating
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impact on our physical or economic security or on our public health or safety.”>? Contrary to
Commissioner Troxler’s categorization, the Christmas tree industry, while profitable, is not so
vital to the state that its interruption would compromise the public health and safety.

Still, at least one state lawmaker, Representative Jimmy Dixon of Duplin County, has
defended the exposure of farmworkers to COVID-19 as necessary for the sake of the market.>3
While this point has made its way into the mainstream political discourse,> the World Health
Organization warns that such propositions are not only unethical but also medically unsound.>®

In a different approach, Governor Roy Cooper issued Executive Order No. 143 on June 4
to address the lack of protections available to farmworkers.>® Governor Cooper committed to
follow up with another executive order instituting significant labor protections for farmworkers,

similar to executive orders issued in Wisconsin®” and Michigan®® involving additional safety
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measures in working and housing environments.>® However, Cooper rescinded his promise in
September following pushback from the N.C. Departments of Labor and Agriculture.®®
IV.  Recommendations

Emphasizing the need for a systemic response to the pandemic, over 120 labor, farm,
environmental, religious, and civil rights organizations representing millions of farmwaorkers in
and outside of N.C. sent a letter to Governor Cooper, NCDHHS Secretary Dr. Mandy Cohen,
Labor Commissioner Cherie Berry, and Commissioner Troxler calling for “immediate action [to
protect] workers who put their lives on the line while sustaining North Carolina’s largest
industries and our food supply.”®! The letter demands the state to enforce, instead of merely
advise, necessary safety requirements including workplace protections, expanded screening and
testing, and enhanced workplace communication and training to safeguard hygiene standards in
the workplace and to protect workers from retaliation by their employers, among other
measures.®?

While Cooper has continued to issue executive orders in response to COVID-19 as
recently as December 21st,% none of these orders have addressed farmworkers’ pleas.®* The
N.C. Farmworker Advocacy Network (NCFAN) has additionally listed several recommendations

for state officials, including an extension of the Governor’s Executive Order No. 131° to
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agricultural workers.%® The group also demanded more accessible testing for immigrant
farmworkers, noting that Executive Order No. 143, which expanded access to COVID-19 testing,
67 failed to include safeguards specific to farmworkers.%

NCFAN also called for Secretary Cohen to use her enforcement authority under N.C.
Gen. Stat. §130A-17-20 to enforce protections for immigrant farmworkers.®® These statutes
grant Cohen and a corresponding local health director the right to enter premises where entry is
necessary to enforce public health provisions or rules,” or to order or otherwise execute an
abatement where a public health nuisance or an imminent hazard exists.” The statutes also
permit the Secretary or a local health director to institute an action for injunctive relief against
violators or to take other particular measures.”

North Carolinian public officers may also draw inspiration from measures implemented
in other states. Beside the aforementioned executive order, Michigan has also issued an
emergency order requiring employers to draft a plan outlining how they will test farmworkers
prior to in-person work.”® Similarly, Washington issued a proclamation requiring daily

employee temperature checks, timely access to COVID-19 tests for symptomatic workers with
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transportation provided, and workable social distancing plans, forbidding continued operations in
cases of employer noncompliance.’

Moreover, some state legislatures have introduced bills to support their farmworkers,
such as New Jersey’s S 2596, which would allow the N.J. Commissioner of Health to provide
grants to improve the health and safety of farmworkers, including improving housing and
workstations,” and Ohio’s H.B. 605, which would declare an “occupational disease” under the
Workers’ Compensation Law whenever a food processing worker contracts COVID-19 during
an emergency period.”

Given the feasibility of the aforementioned actions, the State of North Carolina must
leave behind its policy of agricultural exceptionalism and commit to enhance and expand health
protections for immigrant farmworkers. State authorities should increase their oversight of
housing and workplace hygiene standards and ensure that the number of workers, the dimensions
of their environment, the shift assignments, and other relevant factors allow for effective social
distancing and proper sanitation measures. The State must further prevent employers from
categorizing farmworkers as essential infrastructure where their work, even if profitable, is not
so vital that its slowdown would harm to public health or safety. Accordingly, supplementary
regulations must protect farmworkers from the instabilities inherent in their work, such as
employer retaliation and income insecurity, which affect visa-holding farmworkers as well as the
undocumented workforce. Lastly, farmworkers need better provision of health care, including a

greater quantity of accessible testing and treatment centers and more accurate reporting of cases.
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V. Conclusion

The dangers presented by these conditions necessitate a comprehensive, systematic
response from the State of N.C. to protect immigrant farmworkers. Mere action at the individual
and grassroots levels, while active and necessary, has proven insufficient in addressing the many
adversities that immigrant farmworkers face in the state. Given farmworkers’ experiences
during the past year, and the likelihood that current conditions will continue into the upcoming
year, the demanded regulations may be one of the most, if not the most, effective way to

guarantee the safety of this vulnerable population.
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