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. Introduction

Since the year 2000, an annual average of over 70,000 wildfires have burned an average
of 7.0 million acres nationwide, a doubling of the burn rate in the 1990s.* The 2018 Camp Fire,
perhaps the worst wildfire in California history, burned more than 150,000 acres and caused
eighty-five confirmed casualties.? Although unusually arid and hot conditions played a role, the
fire was ultimately started by Pacific Gas & Electric’s (“ PG&E”) faulty electric transmission
lines.® Shortly thereafter, PG&E would file for bankruptcy, incurring liability expenses over 30
billion dollars.* In 2021 alone, approximately 23,000 wildfires burned about 6.2 million acres in
the West.® In addition to these staggering burn figures, wildfires routinely lead to issues in the
electricity sector. Not only can wildfires directly damage utility infrastructure, but the threat of
wildfires may lead to preventative blackouts.® During 2021 wildfires, PG&E was forced to shut
off power to almost 50,000 customers in response to dangerous wildfire conditions.’

Unfortunately, the risk to energy infrastructure from climate change is broad. Extreme
conditions such as high temperatures and strong winds can increase the frequency and severity of

wildfires, thus posing increased risks to several categories of utility assets, including those of the
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electric sector.® Climate change is not a problem that will be solved any time soon, and the
conditions that spawn “wildfire seasons” may only become more significant.® At the heart of this
discourse is California. The state represents nearly half of the West’s acreage burn figure and is
often at the center of discussions regarding the prevention and management of wildfires.°
Conversely, California is also at the center of discussions regarding responsibility and
subsequent implementation of liability on utility companies.

The Golden State employs “inverse condemnation” against utility companies in the event
of the companies’ equipment causing a wildfire.!* Inverse condemnation is a legal concept that
entitles property owners to just compensation if their property is damaged by a public use.'? A
private citizen may pursue remedy when a taking has occurred without just compensation.*® In
California, this liability rule has applied to all government agencies, as well as utilities. After a
wildfire, inverse condemnation is the way that victims of fires such as residents, businesses, and
local agencies may recover their costs.}* However, California is rather unique in that the state not
only extends this principle to certain private entities, such as investor-owned utilities, but also
applies a standard of strict liability against them. Strict liability, as applied here, would hold

utility companies liable regardless of their intention or fault.
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Recently, California courts slightly shifted the legal standard. The Supreme Court of
California held in the City of Oroville v. The Superior Court of Butte County that to succeed on
an inverse condemnation claim, the plaintiff must show more than just a causal link between the
damage incurred and the public improvement.'® Here, damages resulted from raw sewage
backing up into the plaintiff’s building. The plaintiffs argued that this was caused by the public
sewer system’s failure to function as intended, thus creating a legal obligation to compensate.’
The property owners raised this argument despite failing to install a legally required backwater
valve that would have siphoned away the waste.'® Instead, the court found that there must be a
demonstration that “the property damage was the probable result or necessary effect of an
inherent risk associated with the design, construction, or maintenance of the relevant public
improvement.”*® In rejecting the plaintiff’s claims, the court incorporated an “inherent risk”
standard.?

Though not a complete departure from existing law, the court required the plaintiff to
show the damage was an “inherent risk” of the public improvement, and an “‘inescapable or
unavoidable consequence’ of the public improvement as planned and constructed.”?? In devising
this revised standard, the court did not implement a standard of reasonableness to shield
companies from liability but instead added an additional requirement to the causation analysis.
The shift in standard may represent concerns over the current stress faced by utility companies,

especially with PG&E’s recent filing for bankruptcy.
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Among the states, California has often been viewed as a pioneer for environmental
policies. This paper will explore the constitutionality of California’s inverse condemnation law
and argue for North Carolina’s adoption of California’s new standard.

1. Constitutionality

California has imposed a strict liability standard on investor-owned utility companies. Strict
liability is a legal concept applied in criminal and tort law, although under heavy scrutiny,
whereby the defendant will be held liable regardless of their mental state.?? Here, regardless of
fault, utility companies in California are liable for any damages caused by their activities or
equipment.?® Unlike negligence suits, there is no requirement that the plaintiff shows the
defendant to have possessed a duty, and to have breached that duty. In further contrast, this
damage need not be foreseeable,?* nor is there a discussion of reasonable care.?

Inverse condemnation originates from the Fifth Amendment’s Takings Clause and the
principle of Eminent Domain.?® Eminent Domain refers to the government’s power to take
private property for public purposes. However, such taking may not occur without “just
compensation” being given to the owner of the property.?’ Traditionally, this compensation

involves an evaluation of the property’s fair market value.?® Though similar in principle, eminent
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domain prevents a public entity from pursuing a taking without first ensuring compensation, a
proactive approach in contrast to the retroactive nature of inverse condemnation.

In determining constitutionality, the first concern is whether such damage to a property
constitutes a taking. The Constitution reads “nor shall private property be taken for public use,
without just compensation.”?® By itself, “taken” is a rather ambiguous term but federal courts
have devised parameters to define the word.®® A “taking” may come in the form of physically
seizing the property or by restricting certain uses of or on the property. When taking the form of
a regulatory taking, the government’s actions restrict the owner’s rights such that it is
functionally equivalent to a physical seizure.

Over the years, the Supreme Court has established several tests to determine whether a
regulation constitutes a taking. “[W]hen the owner of real property has been called upon to
sacrifice all economically beneficial uses in the name of the common good . . . he has suffered a
taking.”®! Furthermore, the extent to which the regulation has interfered with the owner’s
reasonable investment-backed expectations for the parcel as a whole is essential to the analysis.*?
Through a stretch of regulatory takings doctrine, one could understandably see how the
destruction of property (to the degree that wildfires often cause), could amount to a loss suffered
by the property such that it warrants a taking. Notably, the Supreme Court has stated that a
temporary interference with property can constitute a taking, and that length and severity are

factors to consider.®®
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A wildfire interferes with use both during active burning and from lost use after.
Nonetheless, this analysis would be unnecessary if burning can be deemed a physical
encroachment. California expressly codifies around this issue. Article One, Section 19 of the
California Constitution reads “private property may be taken or damaged for a public use and
only when just compensation, ascertained by a jury unless waived, has first been paid to, or into
court for, the owner.”** Notably, California removes ambiguity by expressly including damage to
property (a “‘damagings clause”), in addition to actual seizure of property, as grounds for a
taking. In 1885, the California Supreme Court held that this clause granted property owners the
right to compensation when a public improvement does not physically seize or purchase a
property, but rather causes tangible harm to the property resulting in the property owner
suffering losses.® Similar to how a restriction of use may constitute a taking, damage from a
wildfire, which often results in a total or significant deprivation of use, may similarly serve as a
taking. While the California Tort Claims Act was enacted by the state legislature to immunize
the state from liability in various personal injury situations, inverse condemnation is an important
exception to this rule, allowing a property owner to recover damages.

Naturally, this all raises the question of what role utility companies play in takings and
inverse condemnation. In 1979, the California Supreme Court held that an investor-owned utility
was more like a government entity than a private employer, citing close regulation by the
California Public Utilities Commission (also known as CPUC) as a key factor.®” The court

opined that “the nature of the California regulatory scheme demonstrates that the state generally
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expects a public utility to conduct its affairs more like a governmental entity than like a private
corporation.”®

This was affirmed in 1999, when the California Supreme Court held an investor-owned
utility liable for damages caused from a wildfire started by its powerlines under inverse
condemnation.® In the decision, the court cited the ability to condemn property through eminent
domain as a key factor in its finding that there was no significant difference between a public
entity and privately owned electric utility for inverse condemnation.*° The Court was “not
convinced that any significant differences exist regarding the operation of publicly versus
privately owned electric utilities as applied to the facts in this case and find there is no rational
basis upon which to find such a distinction.”! Rather, it concluded that the Southern California
Edison Company “may be liable in inverse condemnation as a public entity.”*? Furthermore,
Article 1, section 19 of the California Constitution and the cases which interpret it focus on the
concept of public use, as opposed to the nature of the entity appropriating the property.*?
Ultimately, the Court determined that the primary focus was on the public nature of the use,
particularly as the costs could be spread amongst the consumers. However, a plaintiff must
demonstrate that the government entity substantially “participated in planning approval,
construction or operation of the public project or improvement which proximately caused injury
to plaintiff's property.”**

Is there ample justification to extend law intended to apply to public entities, to investor-

owned-utility companies? California courts have argued that investor-owned utility companies
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operate so similarly to a public entity, that they ought to be treated as one. The service or benefit
provided by companies such as PG&E are inherent to both the individual’s and society’s ability
to function such that it is both a public use and a necessity. Accordingly, California courts have
extended constitutional doctrine to these private companies. Especially when considering the
requirement that a governmental entity be directly involved with the commission of public
improvement, which is the case with public utilities, the extension to private utilities presented
here is reasonable within constitutional parameters.

Conversely, others have argued that inverse condemnation suits should be handled under
tort law. After all, where damages do not amount to a taking, barring the presence of sovereign
immunity, such claims would fall under tortious jurisdiction. Even if one were to accept this
argument, strict liability is reserved for inherently dangerous activities, and one could argue that
given the risks electric utilities must undertake to provide their service, such conduct should fall
under this classification. Nonetheless, inverse condemnation is a constitutional remedy and
should be governed as such. Wildfires have such an impact that, through serious damage and loss
of use, their effects amount to a taking. As a result, a standard of reasonableness would be
unconstitutional if it were seen to violate an individual’s right to just compensation. The revised
common law displayed in City of Oroville v. The Superior Court of Butte County, where the
traditional strict liability standard was reexamined to incorporate “inherent risk,” does not
introduce an express standard of reasonableness. Therefore, it will not violate any
constitutionality.

Having established constitutionality both federally and in California, the question turns to

whether the North Carolina Constitution would permit such laws. Per North Carolina law, “No



person shall be. . . in any manner deprived of his . . . property [] but by the law of the land.*
Furthermore, “The right to take private property for public use, the power of eminent domain, is
one of the prerogatives of a sovereign state. The right is inherent in sovereignty; it is not
conferred by constitutions.”*® Additionally, “Private Condemners” namely, “Corporations,
bodies politic or persons have the power of eminent domain for the construction . . . power
generating facilities . . .” are given the power of eminent domain.*’ Accordingly, North Carolina
could institute either the traditional or revised California inverse condemnation law without
being in violation of either federal or state constitutions. State courts could follow in California’s
footsteps and find that private utilities operate similarly to private entities and should accordingly
be party to inverse condemnation suits. However, it would be best for the state to incorporate a
“damagings clause” like California, as that would remove any uncertainty.

I11.  Broad Applicability

Constitutionality aside, inverse condemnation exists under the belief that these damages are
best spread across the wider public rather than the few individuals. As Justice Black noted in
Armstrong v. United States, the Takings Clause “was designed to bar Government from forcing
some people alone to bear public burdens which, in all fairness and justice, should be borne by
the public as a whole.”*® Furthermore, such law greatly reduces the burden of the individual to
recover and recoup losses. Especially when considering the public use or improvement
requirement in inverse condemnation claims, it would violate the principles of equity and

fairness for the individual to bear this burden. In essence, the costs are spread amongst the
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community that reaps benefits from this public use, rather than being disproportionately
burdened upon a few citizens.

Unlike common law tort liability, in inverse condemnation suits, there is no discussion of
duty, breach, or foreseeability (proximate or legal cause). And, under the traditional strict
liability standard, there is no discussion of comparative fault or contributory negligence, defined
as defenses to negligence that a defendant may assert to minimize or preclude them from
liability. Without these issues at hand, utility companies are incentivized to ensure maximum
safety. Strict liability rules, which require only that the plaintiff prove that they suffered harm
resulting from the activity, are often regarded as “the best way to govern highly risky activities,
such as environmentally dangerous production,” because they are assumed to incentivize both an
efficient level of precaution as well as an efficient level of activity.*® Electric utility companies
may be increasingly incentivized to take precautionary safety measures such as burying lines.
When considering the potential loss with catastrophic wildfires, such caution, even when
considering the cost to these companies, may prove beneficial to the state. Furthermore, deterring
companies from providing minimal or negligent care, will become increasingly important as
climate change leads to more precarious conditions.

This raises concerns over unfairness to utility companies and their investors. Strict liability is
heavily scrutinized and often disfavored, so why should its application so readily be favored with
companies? As stated earlier, courts find a keen interest in preventing disproportionate burdens
being placed on the few. However, one may also argue that these companies share an inherent
responsibility. Power utilities have an immense carbon footprint and are directly responsible for

a tremendous and rising amount of global greenhouse gas emissions (carbon emissions created
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by the national power sector rose by 7% in 2021).%° It is fair to say, therefore, that presently, and
even more so moving forward, electric utilities are at least partly responsible for creating the
conditions that lead to wildfires.

Public utilities, after incurring significant liability, may seek to recoup their losses through
implementing price hikes on the consumer. The ability to freely increase price hikes could be
devastating to consumers, particularly those of a lower income bracket. This is especially true as
the good provided by utility companies is an absolute necessity, and because many utility
companies possess quasi-monopoly status.>! Often, consumers cannot switch utility companies in
the event of a price hike. Traditionally, to mitigate this, the CPUC must give approval before a
utility can recover costs in this fashion.>? Based on the company’s behavior, using the standard
of a “prudent manager”, the commission would decline or approve the rate hike, a process that
may take multiple years. In 2019, the California Legislature passed Assembly Bill 1054 which
loosened the standard to incorporate a determination on the reasonableness of utility company’s
conduct.®

As climate change leads to more extreme weather patterns, areas such as North Carolina that
currently do not see severe wildfires may begin to see a sharp increase in such climate hazards. >
Accordingly, it is crucial that the ease of individual property owners to recover damages be

protected. While a “reasonableness test” assessment may sound simple, it will complicate
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lawsuits for victims and bring in new parties to litigation, including local agencies. Changes
would over-complicate the legal process and invite more complex and lengthy multi-party trials.
These proposals open the door to allowing utilities to pass off liability to other entities or to
reduce the awards victims would receive. Victims of fires have a right to receive just
compensation for damage incurred. Furthermore, as North Carolina does not face the same fire
risks that California does, it is unlikely that adopting the City of Oroville standard will bankrupt
utility companies, in particular as this standard is less stringent than the traditional one.
IV.  Conclusion

Ultimately, how states address liability in the event of wildfires, and perhaps climate
hazards in general, will become more pressing as the effects of climate change grow globally.
With greater evidence to prove the exacerbation of extreme conditions and natural disasters, the
time is now for states to consider adopting California’s unique law. Though it may require some
interpretation by the courts in the context of North Carolina’s current law (or legislative
modifications), there is a strong constitutional argument to allow recovery of damages to
property through inverse condemnation. The overall benefits to both society and the individual
property owner greatly warrant North Carolina’s adoption of the standard expressed in City of

Oroville.



