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Due to increasing concerns about climate change, ecotourism is touted as an ideal solution
for balancing economic growth with environmental preservation.! While there is no definitive
legal definition, ecotourism is generally considered to be responsible travel to natural areas
which benefits the environment and local community.? Ideally, ecotourism should provide
economic opportunities for local people, equitably distribute socio-economic benefits among all
involved parties, conserve both biological and cultural diversity, and offer the traveler an
educational and enjoyable experience in order to connect the traveler with biocultural diversity.*
However, the intersection of ecotourism with host communities is simultaneously the most
fraught and least developed aspect of ecotourism.*

While there has been a robust international discussion concerning the need for ecotourism
regulations, there has been a paucity of research discussing nationwide application in the United
States.’ Hawaii, with its tourism-dependent economy and its historically marginalized native

community,® serves as an apt case study for the potential negative effects of ecotourism. Prior to
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the Covid-19 pandemic, Hawaii’s annual number of tourists regularly exceeded the islands’ total
population.” Many tourists are drawn to Hawaii’s unique natural wonders, but traveling to
Hawaii, which requires extensive greenhouse gas usage, disrupts preexisting native
communities.®

Using Hawaii as a framework, this paper explores the lack of regulation of the ecotourism
industry in the United States, the intersection of ecotourism and greenwashing, and the effects of
ecotourism on indigenous communities. These subjects are discussed using case studies,
international ecotourism regulations, and case law. Ultimately, this paper offers proscriptive
ideas to improve culturally sensitive ecotourism regulation both in Hawaii and beyond.
I. Criticisms of Ecotourism, and the Issue of Greenwashing

Genuine ecotourism should be more than conventional tourism with an environmental
fagade.” However, that is not always the case. For example, companies will often extend their
use of the term “ecotourism” in advertising experiences which do not fulfill the actual
ecotourism model by characterizing any outdoor experience as an act of ecotourism.'® Nowhere
is this exaggerated claim of environmental commitment clearer than with the issue of

greenwashing in both corporate and ecotourism settings.
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Greenwashing is the overstatement of environmental benefit in advertising products or
services.!! Corporate greenwashing is endemic, as corporations often benefit from a “halo effect”
due to their perceived environmental efforts.!'? In the past, corporations suffered little even when
overt greenwashing was exposed.'®> However, a 2020 study examined consumers’ hypothetical
reactions to an ad that featured environmental initiatives, then the participants’ reactions to
discovering the initiatives were merely greenwashing tactics.!'* Although it was hypothesized
that overt greenwashing would elicit more negative reactions than subtle greenwashing, both
received negative feedback.!> Among consumers, even half-truths were considered as egregious
as outright lies, which indicated increasing resistance to greenwashing tactics. '

A major concern for environmentalists is the issue of carrying (or ecological) capacity, which
is the maximum number of tourists and their cumulative impacts on the environment within the
tourist area.!” If tourist sites operate within this value, it ensures the ecosystem can function in a
stable manner and biodiversity will be preserved.'® However if the environmental burden in the
tourist area exceeds the area’s natural ability to mitigate the sheer impact of increased human

activity, the delicate ecological balance may be harmed.'’
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II. Ecotourism’s Limitations in Practice: The Galapagos Islands

Ecological tourism can be "good" only in the presence of certain conditions such as a high
degree of ecological consciousness among tourists, strong legal regulation, and tourists’ self-
regulation.? It is difficult, however, to put this into practice. The Ecuadorian government
attempted to bring these principles to the Galapagos Islands in the 1960s, which represented an
unprecedented change in the ecotourism movement.?! A 2007 study on the islands determined
that ecotourism efforts were often performative, with companies offering limited interactions
with the indigenous population and non-eco-friendly accommodations.?? Despite laws promoting
small-scale industry, most tourism on the Galapagos ran exclusively through large-scale
operators.?® Researchers believe that this influx of ecotourists was driven by ambiguity in green
marketing that conflates ecotourism with exposure to nature, wildlife, and adventure tourism,
which can be seen in marketing efforts for kayaking and zip-lining.’* Although the Galapagos
are known for pioneering ecotourism, the study determined that the island residents shouldered
the brunt of the biological, cultural, and economic growing pains of ecotourism at the local-level
but rarely reaped the socio-economic benefits of the industry.?
III.  Ecotourism and Greenwashing in Law

International governments have tried to address ecotourism and by extension greenwashing
through legislation that sets forth tourism standards.?® In an attempt to mitigate the increasingly

negative effects of tourism on the Galapagos’ native species, the Ecuadorian government enacted
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the Special Law for the Conservation and Sustainable Development of the Galapagos (hereafter
known as the “Special Law”). The Special Law dictated that tourism is allowed only if tourists
are accompanied by naturalists and may only take place in 70 land and 62 marine sites
throughout Galdpagos National Park.?’ In order to stimulate the local economy and promote the
cross-cultural exchange favored by ecotourism, all guides must be residents of the islands and
have scientific knowledge of the environment.?® Although Galapagos community leaders are
generally supportive of the “intention and goals” of the Special Law, some are less confident in
the policy’s effectiveness.”’

Ecuador is not the only country to enact legislation that is sensitive to the socio-economic
and cultural needs of residents in ecotourism destinations. Through the Manila Declaration, the
Philippines asserted that tourist resources are the property of mankind.*° However, the
Declaration also stated that the satisfaction of tourists’ needs may not harm the social and
economic interests of the local population.®' The Declaration goes further than the Special Law,
indicating that historical, cultural, and environmental sites will receive special protection in all
circumstances, even if this creates a conflict with other groups.** Unlike the Special Law, the
Declaration’s explicit prioritization of the environment over corporate interests more directly
addresses the conflict between ecotourism and host communities.

While the United States lacks federal legislation dedicated to ecotourism, lawsuits have

arisen concerning greenwashing in the corporate sphere. In Massachusetts v. Exxon Mobil Corp,
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the Commonwealth alleged that Exxon deceived Massachusetts consumers by promoting false
and misleading greenwashing campaigns, thereby misrepresenting the company’s role in
contributing to greenhouse gas emissions.** Although Exxon argued that its campaign was
“truthful at best and mere puffery at worst,” the court determined that a reasonable consumer
could be induced by Exxon’s false representations.** Therefore, the greenwashing was indeed a
deceitful marketing campaign.® This case signals a recognition of greenwashing in the United
States and the potential for future federal.
IV.  Hawaii Marginalization, Land Usage, and Present Concerns

Since the arrival of James Cook in 1778, Native Hawaiians have been at odds with the
Western concept of land ownership.*® Previously a self-governing kingdom, President William
McKinley chose to annex the islands following an uprising by American planters which
overthrew Queen Lili‘uokalani.?” Unlike the Western emphasis on private property, the
Hawaiian land tenure system did not place importance on the tenets of privacy and exclusivity
but emphasized spiritual integration with the land.*® Prior to colonization, Native Hawaiians
lived on an ahupua'a, an economically self-sufficient, pie-shaped unit of land where tenants were

free to gather all necessities for food, medicine, and religious practices.*® Native Hawaiians’
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traditional system of integrated land tenure and subsistence was irreparably harmed by the
introduction of Western private property following Hawaii’s annexation.*’

While the transfer of power marked a loss of autonomy for Native Hawaiians, the state
constitution tried to restore some land rights to its native citizens. According to article XII,
section 7 of the Hawaii constitution,

The State reaffirms and shall protect all rights, customarily and traditionally exercised for

subsistence, cultural and religious purposes and possessed by ahupua ‘a tenants who are

descendants of native Hawaiians who inhabited the Hawaiian Islands prior to 1778, subject to

the right of the State to regulate such rights.*!
Activists see this article as an explicit guarantee of the rights of several religious, cultural, and
subsistence practices relied on by Native Hawaiians.** However, these rights are not respected in
practice. Private property owners are reluctant to allow Native Hawaiians to continue these
traditional practices, as the owners believe it encroaches on their exclusive rights to use and
occupy their land.** Therefore, despite these expressed statutory protections, Native Hawaiian
gathering rights have mostly taken a back seat to non-native land-owning individuals.**

Native Hawaiian land claims are further complicated by the conflation of race and
indigeneity, which makes sovereignty claims more difficult to articulate.*> Diverse migratory
patterns in Hawaii, including waves of Chinese, Filipino, and Portuguese immigrants, led to

many Native Hawaiians becoming multiracial, complicating an ethnocentric claim for

sovereignty.*® This leaves Native Hawaiians without the rights to sovereignty and land
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ownership given to other indigenous groups throughout the United States.*” Beginning in 2005,
U.S. Senator Daniel Akaka introduced legislation, known as the Native Hawaiian Government
Reorganization Act, to give Native Hawaiians the same federal recognition as other indigenous
groups.*® However, conservatives in the U.S. Senate repeatedly defeated the bill, arguing that it
encourages a “race-based government.”*’

A major concern in Hawaii is the carrying capacity among Hawaii’s popular tourist sites.
Estimating the environments’ carrying capacity is difficult, especially with the recent return of
tourists who add extra social and cultural pressure to already strained resources.* For instance,
Hanauma Bay reached its carrying capacity in 1975 and by 1999 was operating at over five times

its upper limit.>!

To better account for the beach’s carrying capacity, the State implemented an
educational program requiring tourists view a four-minute video; the State also closed the beach
once a week so the environment could “rest.”>> However, the study indicated that any effort to
restrict supply to achieve a sustainable carrying capacity causes a price increase, which is passed
on to businesses serving tourists.>® Therefore, in order to survive the higher prices caused by

carrying capacity restrictions, businesses pursue higher-income customers.>* Often these

customers are more environmentally conscious.’ As a result, the move to become more
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sustainable causes businesses to explicitly target environmentally conscious visitors, which
opens the door for greenwashing.>®
V. Ecotourism Regulations in Hawaii

Hawaii is no stranger to greenwashing. In the past, companies like Verizon have been
accused of capitalizing on Hawaii’s commitment to renewable energy by overstating their
personal contributions to renewable energy.>’ Yet, there is little regulation explicitly mentioning
greenwashing. Legislation instead focuses on the role of tourism holistically.

Recently, however, regulations have attempted to demystify the intention of tourist
companies for consumers by certifying tourism sustainability. The Hawaiian Ecotourism
Authority (HEA) as well as the Department of Business, Economic Development, and Tourism
(DEBDT) established programs which create an ecotourism operator review process to certify
that the operator conforms to the definition of ecotourism and identifies a level of performance
for sustainable business practices.® To qualify as a HEA/DEBDT certified “green” operation,
businesses must monitor, record, and publicly post their energy usage and waste creation,
participate in ongoing sustainability training, inform customers about how they meet
sustainability standards, and recruit other businesses to the program.>® Despite these benchmark
metrics, there are limitations: both initiatives are voluntary, require self-assessment, and have
limited participation since they are not “official” or state sanctioned with the backing of legal

enforcement.®” The lack of an independent third-party who can verify these assessments calls
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into question the validity of the businesses’ claims and leaves the consumer vulnerable to
creative interpretation of ecotourism standards. ¢!

A legally enforceable solution may come through the passage of SB1320, a state senate
bill that aims to reinvigorate the struggling tourism industry through ecotourism. Although its
main goal is to encourage tourism, the bill intends to do so only if tourism benefits the “social,
economic, and physical needs, and aspirations” of the Hawaiian people.®* The bill expressly
mentions supporting Hawaii's people, “their efforts to malama aina (care for the land) and the
cultural and natural resources of the aina, oceans, streams, and skies.”®® For example, it calls for
“a shift to a regenerative visitor industry that has a smaller footprint” on the environment,
including “beaches, reefs, and ocean life.”®* Furthermore, the bill requires a commitment to
employ Hawaii residents® and protect Hawaiian “intellectual property, traditional knowledge,

and traditional cultural expressions[.]%

While the bill is currently dead in committee, it may be
addressed in the 2022 legislative session.®’

SB1320 may offer a solution to the issues of ecotourism and greenwashing. The bill does
not address greenwashing by name but appears to put safeguards in place to address loopholes
which can lead to corporate greenwashing behaviors.®® SB1320 closely mirrors the community-

centric aspects of the Galdpagos’ Special Law and the Philippines’ Manila Declaration. Like the

Special Law, SB1320 proposes that tourism companies champion the local knowledge base,
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providing opportunities for Native Hawaiians who have historically been excluded from the
economic benefits of the tourism.® Furthermore, it prioritizes the needs of the Native Hawaiian
population to restrict access to environmentally and culturally important sites over the freedom
of movement for tourists, like the Manila Declaration.”® Arguably, however, SB1320’s goals
lack specific benchmarks to address current tourism-based concerns in Hawaii. The bill does not
expressly address issues of carrying capacity or greenwashing, which is especially pressing with
the recent resurgence in tourism following pandemic restrictions. While the bill’s all-
encompassing platitudes establish ideal goals, it fails to set quantifiable parameters for land
usage and guides, as the Galapagos Special Law attempted.”! If SB1320 ultimately passes,
greater specificity may be necessary to actively address the potential issues of greenwashing
within Hawaii’s ecotourism industry.
VI. Hawaiian Litigation

Judges are at a loss as to how they can incorporate Native Hawaiian conceptions of land
ownership into current American jurisprudence; this struggle stems from the inability to
reconcile the Native Hawaiian with the Western concepts of land.”” For Native Hawaiian rights
to be enforceable, “an appropriate analytical framework for enforcement is needed. Such an
analytical framework must endeavor to accommodate the competing interests of protecting
native Hawaiian culture and rights, on the one hand, and economic development and security, on

the other.””® Without reconciliation, the Western ideal will continue to dominate legislation.
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Additionally, there needs to be a codified means for activist groups to enforce environmental
regulations involving greenwashing. These limitations were apparent in Sierra Club v. Hawaii
Tourism Authority, where the Sierra Club alleged that there should be environmental assessment
of tourism activities prior to commissioning of ecotourism marketing campaigns.’* The Sierra
Club characterized the Hawaii Tourism Authority’s misleading process as an informational
injury, meaning that it would suffer an actual or threatened injury because of the marketing
services proposed in the contract.”” While the court was sympathetic to the Sierra Club’s
concerns of misleading environmental information, they failed to see how an informational
injury can rise to the burden of proof seen in the more traditional torts context.”®

Until a codified and consistently enforced framework integrating the Native Hawaiian
conceptualization of land with Western land ownership exists, it is unlikely that Native
Hawaiians can argue against the negative effects of ecotourism and greenwashing in court.
Furthermore, litigants need to determine the most effective way to bring claims of greenwashing.
Rather than alleging injury, if activists present the issue of greenwashing in a consumer
protection or reasonable consumer argument, they, like the Commonwealth of Massachusetts in
Exxon, may find more success in future litigation.””

VII. Conclusion
The increasing corporatization of Hawaii’s ecotourism industry divorces it from the state’s

native communities and the ecological needs of the land. Currently, there is no easy solution to

reconcile Native Hawaiian and corporate goals. Ultimately legislation, rather than litigation, may
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offer Hawaiians a path forward. Although flawed, SB1320 could refocus the tourism industry on

something more localized, thereby avoiding the pitfalls of large-scale corporate greenwashing.
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