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Executive Summary 

 The United States has unlawfully detained men at Guantánamo Bay for decades. 

Although the United States began releasing detainees during the Bush administration, a process 

that continues at the time of the writing of this report, these men were not and have not been 

afforded their full human rights. They have been transferred to countries where they had never 

been and where they had no family or other social contacts. These transfers occurred through 

secret resettlement agreements brokered by the United States. 

 This policy report examines the unique status of these released detainees. It considers the 

rights of detainees through a historical lens regarding the treatment of people outside of their 

country of origin and compares former Guantánamo detainees’ rights to the rights of persons in 

analogous categories – stateless persons, refugees, and those with mental health issues – under 

domestic and international law. The report examines the harms perpetrated on former detainees 

and explores how they may be able to regain the status of persons with fundamental human 

rights—a status to which they are unambiguously entitled.  

Section I introduces the premises of this report, that is, how the use of Guantánamo as a 

detention center as part of the CIA extraordinary rendition and torture program has continued to 

violate the rights of detainees even after their release from detention.  

Section II offers an in-depth review of the experiences of former Guantánamo detainees 

in narrative form, allowing one to follow along with their stories.  

Section III analyzes human rights principles and the rights owed to former Guantánamo 

detainees through the lens of history, focusing primarily on what the history of the law of war 

and exile can teach us.  

Section IV explores the rights of persons in analogous categories under international law 

as a means to demonstrate that these same rights are due former detainees. It focuses particularly 

on the rights of former detainees to those of stateless persons, refugees, persons experiencing 

coerced migration, formerly incarcerated persons, and the rights of all human beings.  

Section V considers the rights the United States owes to former Guantánamo detainees 

according to the framework of U.S. domestic law and domestic law as interpreted through its 

international law obligations.  

Section VI provides a brief survey of nations-of-origin and receiving nations’ domestic 

laws and demonstrates how such foreign domestic laws may be said to mandate repatriation or 
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resettlement practices that protect human rights. Included in the body of the report is a review of 

the domestic law of Yemen, selected because it is the country of origin of just over half of 

transferred detainees, and Serbia because of more is known about its treatment of detainees as a 

receiving country compared with other countries. (A fuller list of the relevant foreign domestic 

law of countries of origin and receiving countries may be found in the Appendix attached to the 

report.)  

Section VII focuses on contradictions and comparisons: first, the contradictions of the 

critiques by the United States of other nations that surveil and restrict the rights of groups 

deemed to be a national security threat. It then moves to a comparison of how other countries 

have accepted some responsibility for their wrongful actions with regard to the United States 

may learn from other approaches.  

Section VIII concludes with a description of the ways in which the United States is 

wedded to cruel treatment of detainees even as they are being released. The Section describes the 

policies that have attempted to prohibit detainees from possessing the works of art they were able 

to create in Guantánamo notwithstanding the torture they suffered, discusses the value of art for 

detainees and the harm that deprivation of said art has caused. This section finds its basis in 

international and domestic rights to art and details the destruction of art from Guantánamo by the 

government.   
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I. Introduction 

Following the attacks of September 11, 2001, former President George W. Bush declared 

a global “War on Terror,” which, for many Muslim individuals across the world, brought 

devastation for decades to come.1 The United States, through its Central Intelligence Agency 

(CIA), set up what would become recognized as the extraordinary rendition program, through 

which it captured, detained, tortured, and forcefully ostracized those it suspected of terrorist 

affiliation.2 This systemic torture began with the “dark sites” or “black sites” the CIA established 

across the Middle East, and eventually culminated in the torture program used at Guantánamo 

Bay, a U.S. military prison located in eastern Cuba.3 For those who survived Guantánamo, many 

were released under secret agreements between the United States and other countries.4 While 

only limited information is available regarding these agreements or the conditions of them, some 

former detainees have shared their stories and what they know about their transfers.5 Some of the 

individuals who have shared their stories are Mansoor Adayfi, Lakhdar Boumediene, Sabri 

Muhammad Al-Qurashi, and Mohamedou Ould Slahi. While the men’s experiences display the 

plethora of human rights offenses exercised against former detainees, they are by no means 

exclusive or indicative of all former detainee narratives. 
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II. Former Detainee Narratives 

 The narratives of individuals who were detained and tortured in Guantánamo and then 

transferred out countries where they had no ties or history are included here as illustrative of the 

plight of many others who also deserve and are entitled to recognition of the harms they have 

suffered.  Mansoor Adayfi, Lakhdar Boumediene, Sabri Al-Qurashi, and Mohamedou Ould Slahi 

are individuals whose stories and circumstances we were most readily able to excavate as a result 

of interviews we conducted, written works and public documentation we were able to review, 

and other means of communication in the course of the writing of this document. There are 

others, some of whose stories are told elsewhere, or others whose stories should be told as they 

may desire. 

A. Mansoor Adayfi 

Mansoor Adayfi exemplifies what those rendered under secret agreements have endured.6 

He was subjected to extraordinary rendition, tortured, detained, and released per secret 

agreement circumstances.7 He has been a particularly voice in describing the ongoing suffering 

he and others similarly situated have experienced and has authored a book, articles and blog 

posts, as well as public interviews, despite threats made on his life.8 But before Guantánamo, Mr. 

Adayfi was a young boy growing up in the hills of Yemen.9 

Raised in a rural area, Mr. Adayfi spent his first 18 years as a goat herder and, later, a 

security guard.10 He had just moved to Sanaa, the capital of Yemen, to study computer science, 

and traveled to Afghanistan on a research assignment.11 Just before he was to head back home, 

Mr. Adayfi recalls that Afghan fighters ambushed and abducted him, and gave him to the CIA in 

exchange for a bounty.12 This abduction was a result of the U.S. bounty program where U.S. 

troops had dropped leaflets in Afghanistan, promising bounties in exchange for Al-Qaeda 

members.13 

After he was kidnapped, Mr. Adayfi was taken to a black site in Kandahar, where he was 

tortured.14 He was then stripped of his clothes, bound and hooded, and sent to Guantánamo Bay 

in Cuba, where he wouldn’t leave for 14 years.15 While at Guantánamo, Mr. Adayfi and his 

fellow prisoners endured beatings, solitary confinement, and other methods of torture, which 

they protested through various means including hunger strikes.16 Much like the practices 

implemented during the Holocaust, Mr. Adayfi recalls that the men at Guantánamo were stripped 

of their names, known as little more than a number—for Mr. Adayfi, “Detainee 441.”17 He 
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described the sort of brotherhood that formed between the men detained at Guantánamo through 

the music they would sing to comfort one another.18 

Mr. Adayfi was deprived of counsel for years, finally receiving a lawyer during President 

Obama’s term in office.19 At that time, he improved his English skills and completed a computer 

class.20 He emphasized that this permissive, “golden period” of detainment fell apart when a 

“stricter regime” came to power.21 In 2016, after 14 years, Mr. Adayfi had never been formally 

charged with any crime, nor had the government ruled whether his detention was lawful.22 

However, deeming Mr. Adayfi to not be a threat, he was transferred out of Guantánamo and 

flown to Serbia.23 As Mr. Adayfi notes, “the United States looked at those people, the prisoners, 

as a problem that they needed to get rid of.”24 He had never been to Serbia, but it is where he 

remains today.25 

Serbia represents death to many Muslims, as all Mr. Adayfi knew of Serbia when he was 

forced to live there was that Serbian forces had slaughtered Muslims during the Balkan Wars of 

the 1990s.26 He said that although he would have preferred to be rendered to Qatar, where he had 

family, or even Oman, which he understood to treat former Guantánamo detainees well, he was 

met with a Serbian team prior to his departure from Cuba.27 They told him he would be treated as 

a citizen and would have opportunities to finish his education and receive a passport and 

identification.28 They promised him a fresh start.29  

When he arrived in Serbia, however, the government greeted him with news that they had 

made a deal with the United States to keep him for two years, during which he would have no 

rights, and then they would deport him.30 He found surveillance cameras around the apartment 

provided to him in Belgrade.31 But, more than the sense of restriction and of being watched was 

the loneliness that he experienced there.32 Mr. Adayfi described it as being of “a new kind” of 

loneliness as compared to the loneliness in Guantánamo.33 Mr. Adayfi couldn’t leave Serbia and, 

regardless of where he went, he was followed by police who would warn off anyone with whom 

he tried to start a friendship or seek comradery.34 He described many instances where 

acquaintances were later interrogated by police about Mr. Adayfi, and so he told them to delete 

his phone number for their protection.35 Mr. Adayfi was engaged to a woman who was stalked 

by Serbian authorities, scaring her away and ending their romantic relationship.36 He urges 

Americans to “imagine being taken and tortured, and then . . . sent to a country [in] total isolation 

with no friends, no family, no support, no rights.”37 
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Mr. Adayfi says that while some of the government’s public smearing of former 

detainees has declined, it varies depending on the contemporary political climate and those in 

power.38 Under the Obama administration, the State Department was monitoring former 

detainees’ situations abroad, but former President Donald Trump shut that department down and 

amped up the torture used at Guantánamo, promising to fill the prison once more.39 

Mr. Adayfi receives government financial help but struggles to find work because of the 

years he spent in Guantánamo, which leads to financial hardships because the aid is not 

enough.40 Additionally, the government requirements associated with any assistance he receives 

has isolated him. For example, Mr. Adayfi lives in his government-issued apartment, far from 

other Muslims.41 When Mr. Adayfi was seen praying outside, he was removed by police from the 

area.42 He laments the Serbs’ fear of former detainees, even within the Muslim community, 

noting that the media played a major role in shaping peoples’ minds about them.43 Serbia, he 

says, simply does not like Muslims.44 

Despite the challenges he faced in doing so, Mr. Adayfi recently completed a bike tour.45 

He said that even to do that, to leave Belgrade, he was required to report to authorities in advance 

of any travel and specify where he was going.46 Initially, the Serbian authorities told him he was 

prohibited from going, but he informed them that he was not asking for permission, but rather 

informing them of his planes per the advice of his U.S. attorney.47 He recalls that during this trip, 

he and others made a conscious effort not to take photos in public places for fear of retaliation by 

the Serbs.48 Of being sent to Serbia with no information regarding his transfer, Mr. Adayfi 

denounced the United States’ role in torturing someone to the point that they are damaged 

physically and mentally, and then shipping them off to a place where they have no support.49 He 

said, “[y]ou’ve handed a broken person to ignorant people who do not care.”50 

Mr. Adayfi said that his view of an ideal life after Guantánamo would culminate in his 

marriage to a Muslim woman through traditional means and building a family with her.51 

Although he made a connection with a woman abroad in 2019, authorities refused his request to 

travel to see her which ended the possibility of a relationship.52 He said that the pain of losing 

her was of a different kind than in Guantánamo—“the worst pain, it touches your soul.”53 

Mr. Adayfi recently finished his bachelor’s degree in management and is now pursuing a 

master’s degree, for which he is developing his thesis on reintegrating former detainees into 

society.54 While he celebrates this personal victory as the first of what he was initially promised 
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in Serbia coming to fruition, Mr. Adayfi said, “[Guantánamo] follows [him] every place [he] 

go[es]. America punishes you for 15 years, and then the rest of the world punishes you for the 

rest of your life . . . people just cannot believe that America would make a mistake.”55 

While Mr. Adayfi’s transfer conditions are notably worse than those who were 

transferred to more hospitable countries,56 he acknowledges there are others—such as those in 

Saudi Arabia and the United Arab Emirates—who cannot speak up because they’ve been kept in 

years of solitary confinement and further tortured in their nations of resettlement or 

repatriation.57 One man, he says, upon arrival to his destination country, was denied necessary 

medical care and died four months later.58 But Mr. Adayfi explains that any narrative that tells 

his story is only a fragment, saying “I’m still in the process of living my story,” and there is still 

so much to be done.59 Mansoor Adayfi has since written a book, Don’t Forget Us Here: Lost and 

Found at Guantanamo, published in 2021.60 

B. Lakhdar Boumediene 

In October 2001, Lakhdar Boumediene was arrested upon instruction from the United 

States along with five other Algerian men in Bosnia.61 These men were arrested on allegations of 

a bomb plot against the Sarajevo U.S. embassy—allegations that were later deemed unfounded.62 

After a brief, three-month detainment in a Bosnian prison, Mr. Boumediene was transferred to 

Guantánamo in January 2002 and remained there for seven-and-a-half years.63  

Mr. Boumediene served as the lead petitioner in the Supreme Court case Boumediene v. 

Bush,64 which established the constitutional right of Guantánamo detainees to challenge in 

federal court the lawfulness of their detention by the United States.65 After being formally 

cleared of wrongdoing by the Supreme Court, he was released to friends and family in France.66 

Although his conditions are more favorable than other resettled former detainees, he was sent to 

an unfamiliar country and has yet to receive reparations or an apology from the United States.67 

Perhaps the most tragic element of Mr. Boumediene’s story is the loss of time he 

suffered.68  He decries the fact that “The United States stole seven years from me,” and when he 

was released, he reported that his wife saw him as a stranger because the trauma he experienced 

in Guantánamo left him in a difficult psychological state.69 Similarly, he says his two daughters 

that were born prior to his incarceration did not recognize him when he returned.70 He has had 

three more children since that time, but conveys the deep sadness he experiences having missed 

seven years of his daughters’ lives.71 His life after release has been strained in many ways. 



 8 

Algerian authorities, despite granting him a passport via the consulate three years into his 

residence in France, refused to receive him upon his clearance and release from Guantánamo 

because they did not want to take a “potential criminal,” even though he was formally found 

innocent.72 He explains that he would have much preferred to return to Algeria or Bosnia, but 

given that both countries refused to accept him following his detainment, he now has lost trust 

that he could find a better life in either location.73 

Mr. Boumediene has residual mental health issues as a result of torture and detention in 

Bosnia and Guantánamo for which he sought treatment when he first came to Nice, France.74 

Because of limited options, he was required to travel to the Amnesty International-referred 

therapist’s office in Marseilles which meant an entire day public transportation.75 Eventually, he 

became so exhausted by the burdens of the trip, he could no longer go for therapy visits.76 He 

hopes to return to it, especially now that he finally has health insurance.77 After searching 

unsuccessfully for six years for employment because of the stigma surrounding his detention, he 

finally got a job in a bread factory.78 There, Mr. Boumediene worked triple shifts, which 

consisted of hard physical labor.79 At one point, he suffered a back injury at work, likely due in 

part to his deterioration in Guantánamo and lack of control over work circumstances in Nice.80 

Mr. Boumediene published a book, Witnesses of the Unseen: Seven Years in 

Guantánamo,81 in 2017, but reports that while at Guantánamo, he was prohibited from having 

any tools for creative expression because of a refusal to end his hunger strike.82 He recalls the 

guards chastised and threatened that he could only have these items if he would give up his 

protest.83 He refused to eat until they agreed to tell him the charges that were filed against him.84 

He never did get an answer.85 Mr. Boumediene now works as an Uber driver and often gives 

travel tips to tourists.86 He reported one instance where a client, to whom he offered travel 

guidance, was friendly until she found out about his time in Guantánamo, after which she 

indicated that she was fearful of him.87 After enough of these interactions, he no longer shares 

his story with others.88 

C. Sabri Al-Qurashi 

Sabri Al-Qurashi is a Yemeni man living in Kazakhstan, where he was resettled after 

release from Guantánamo in 2014 after 12 years of imprisonment.89 Mr. Al-Qurashi was born in 

Yemen, raised in Hafer al-Baltin, Saudia Arabia.90 He dropped out of middle school to assist his 

father in a small perfume business and later worked with the International Islamic Relief 
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Organization for two years.91 Mr. Al-Qurashi performed religious missionary work, and traveled 

to Pakistan to purchase goods for his business and continue his mission work.92 On September 

17, 2000, Mr. Al-Qurashi went with 10 other Yemeni nationals as part of a dawa (preaching) 

mission to Krachi.93 While working in a low-level position at a training camp, he was arrested by 

Pakistan’s Inter-Service Intelligence Directorate, which was working with the United States.94 

He was then transferred to Kandahar Detention Facility and handed over to U.S. custody.95 

Mr. Al-Qurashi was transferred to Guantánamo on May 5, 2002.96 One reason he was 

under heightened suspicion after capture was that officials claimed he offered conflicting or 

differing stories in interrogations.97 He denied all association with Al-Qaeda and the Taliban, but 

was still believed to be a member of Al-Qaeda and kept in detainment as medium-risk.98 As of 

November 5, 2004, Mr. Al-Qurashi remained an enemy combatant, according to Mark H. Buzby 

of the U.S. Navy.99 Per former President Obama’s executive order from January 22, 2009, the 

Interagency Guantánamo Review Task Force conducted a review of Mr. Al-Qurashi’s case, and 

he and four other men were repatriated to Kazakhstan in December of 2014.100 The five men had 

been cleared for release since 2009, when the task force had initially reviewed their cases.101 

Three of those men had been approached for release under former President Bush, however, 

none of them were released until 2014.102 The Obama administration said at the time that the 

men were “free . . . for all intents and purposes after the transfer.”103 

Yet, after his resettlement in a small city located on a former nuclear test site in 

Kazakhstan, Mr. Al-Qurashi discovered just how many freedoms he lacks.104 Now, he remains 

there alone, unable to leave, in a “state worse than jail,” because, he says, “at least [at 

Guantánamo] [he] had hope [he] would one day be in a better place.”105 Contrary to what the 

government of Kazakhstan told him prior to repatriation, he has no citizenship status, no ID, and 

no friends or connections in Kazakhstan.106 He recounts often being stopped by police when he 

ventures outside his apartment, only to be asked to present identification he does not possess.107 

Upon his inability to produce an ID, he is sometimes taken to the police station until, hours later, 

someone from the International Committee of the Red Cross comes to retrieve him.108 He is also 

prohibited from accessing medical care he needs for facial nerve damage sustained after being 

punched by a disguised police officer who asked him to remove his jacket.109 

Seven years ago, Mr. Al-Qurashi was married to a Yemeni woman via a family 

arrangement.110 However, because of their circumstances, they have never met—he cannot leave 
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and she cannot travel to Kazakhstan to live with him.111 Despite his pleas to the government for 

permission to leave, his situation remains stagnant.112 Since his resettlement from Guantánamo, 

Mr. Al-Qurashi has pursued a career in art.113 He has publicly asked President Biden to release 

the art he made while detained, along with six other petitioners.114 

D. Mohamedou Ould Slahi 

Mr. Slahi was born in southern Mauritania, in Rosso, and grew up in Nouakchott, the 

Mauritanian capital.115 Mr. Slahi was a bright young man and was the recipient of a scholarship 

to study engineering in Germany.116 Over the next few years of young adulthood, he lived in 

Germany, Canada, and Mauritania.117 He joined Afghan Mujahideen forces opposed to 

Afghanistan’s Soviet-backed government in the early 1990s, but has had no ties with what 

emerged as Al-Qaeda.118 Despite his lack of ties to Al-Qaeda, Mr. Slahi agreed to questioning by 

Mauritanian officers regarding alleged terrorist activity in 2001.119 He was transferred to the 

custody of whom he believed to be Jordanian intelligence officers, detained in a Jordanian 

prison, and then transferred to a military base known as a dark site in Bagram, Afghanistan.120 In 

August of the following year, he was sent to Guantánamo.121 

Mr. Slahi took pen to paper and wrote throughout his incarceration, leading to the 

publication of his memoir, Guantánamo Diary,122 in 2015, while he was still detained.123 The 

United States only permitted the publication of his writings after multiple sections of the diary 

were redacted.124 In 2017, after his release, he republished the diary with the redacted passages 

included.125 His book has now been published in over 25 countries and translated to other 

languages across the world.126 It details his physical and psychological abuse experience at 

Guantánamo.127 The Mauritanian, a film adaptation of his memoir, was released in February 

2021, and Mr. Slahi has garnered critical acclaim and international recognition for both his 

memoir and the film adaptation.128  

 Mr. Slahi, by his attorneys, filed multiple habeas petitions, and requested his medical 

records using the Freedom of Information Act.129 After a tumultuous dispute with the 

Department of Defense (DoD) and the Department of Justice (DoJ), the records were finally 

received.130 It was immediately clear that those who had tortured Mr. Slahi had read his records, 

specifically targeting their torture to inflict the most harm on his pre-existing injuries.131 The 

records also proved that those who tortured Mr. Slahi had broken his ribs, contributing to the 

chronic pain he endures to this day.132 Mr. Slahi also had a gallbladder removal surgery while in 
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Guantánamo, which has notably poor medical facilities for detainees, and this has caused him 

lasting pain.133 

Mr. Slahi was reviewed by a Periodic Review Board in July 2016, the entity which 

determines whether continued detention of individuals at Guantánamo remains necessary, and 

was cleared for release.134 He was flown to Mauritania that October.135 Once there, he was 

informed that Mauritania, per an agreement with the United States, would not issue him a 

passport for the first two years after his arrival.136 Further, despite Mr. Slahi’s application for a 

new national ID which was filed within a few weeks after he arrived, he did not receive a 

Mauritanian national ID card until July of the following year.137 Mr. Slahi applied for a passport 

in Nouakchott in January of 2019—more than two years after his arrival to Mauritania—but did 

not receive either a passport or response from the government for months.138 Nor was given any 

written statement of the rationale for the government’s refusal to provide him with a passport or 

other travel papers.139 Similarly, he was never allowed to challenge Mauritania’s refusal.140 

 These circumstances violated Article 10 of Mauritania’s Constitution which guarantees 

that citizens may enter and leave Mauritania at their leisure.141 Article 12 of the African Charter 

on Human and Peoples Rights, as well as Article 12 of the International Covenant on Civil and 

Political Rights (ICCPR), also provides this right, subject to specified restrictions codified in 

law.142 Mauritania has signed on to these treaties, in addition to its own provision of this right.143 

Additionally, pleas by Mr. Slahi’s legal team to the Mauritanian authorities regarding his 

inability to get treatment in Mauritania for chronic back pain and other torture-related health 

concerns failed in granting him the ability to travel for medical treatment.144 He finally received 

his passport on the third anniversary of his repatriation to Mauritania.145 He has since visited the 

United Kingdom and the Netherlands, although the process for obtaining visas to those countries 

has been an arduous one, as well.146  

Since his release, Mr. Slahi has not gone back to engineering work, choosing instead to 

focus on his career as a writer.147 He has gone on to write several other books—and has rewritten 

the three books that have never been returned to him from his time in Guantánamo.148 Mr. Slahi 

is also currently married and has a young son.149 

 

**************** 

As noted in the introduction to this section, there are other former Guantánamo detainees 
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who have had some parts of their stories told and many others who should as they may desire. 

The narratives included here illustrate the horrific circumstances faced by detainees who have 

left Guantánamo and have entered the realm of what is now referred to as “Guantánamo Two.”   
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III. History as a Foundation for Human Rights Principles  

 Human rights principles are well-established in the modern, post-World War II world.150 

But, human rights history did not begin in 1945. Principles underlying today’s human rights law 

have clear roots in the enlightenment. Less clear, but ever present, are the roots of human rights 

stretching back to antiquity. These are codified rights deeply rooted in history and natural law. 

Beyond that, there are significant historical antecedents for the protection of groups analogous to 

released Guantánamo detainees. Legal systems do not stand alone in history. Stories, anecdotes, 

and examples of implementation accompany the law. These historical vignettes offer insight into 

a world far beyond the seventy-odd years of formalized human rights systems. 

 History is “who we are and why we are the way we are.”151 We teach it to our children 

from a young age.152 It remains vital to our legal system and political institutions. We watch 

history television shows and movies, listen to history podcasts, and read books about history. 

History matters, and history can help win hearts and minds. 

 The United States has done little for men held at Guantánamo. For years, activists have 

tried to secure justice with little success.153 The United States has sidestepped accountability and 

avoided any semblance of justice.154 Expect nothing less when dealing with a country that has a 

fraught relationship with international and human rights law.155 The United States has a hesitant 

relationship with international systems, which are the foundation of much human rights law.  

 This section will offer a historical perspective. The fight for justice is not a fight for a 

panacea. A winning legal argument is not enough, at least not in this context where the legal 

wrongs are clear and no justice is done.156 For the men resettled in a country that is not their 

home, there is little protection or provision. They do not fit neatly into any protected group or 

class. So, we turn to history to discern what the United States owes them. 

 In the second half of the 20th century, human rights laws reached a zenith, beginning with 

adoption of the United Nations Charter and the Universal Declaration of Human Rights (UDHR). 

After the pall of global war lifted in 1945, uncovering horrendous abuses by the Nazi regime, 

human rights law flourished. The world adopted major multilateral treaties to protect individuals 

and human rights. Sprawling networks of non-governmental organizations, activists, lawyers, 

and governments blossomed to protect and enforce human rights. But history began earlier. 

 Principles of modern human rights law have existed since time immemorial. However, no 

ancient culture understood the equality of all individuals.157 Then again, neither does any nation 
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today, not even the most strident proponents of human rights.158 Although no culture or society 

was perfect, there are lessons to learn from the past. Past human rights practices can give insight 

into our obligations to former Guantánamo detainees today. History is a long story of increasing 

respect for individual humanity and greater protection of human rights. We can build on the past 

to determine our duties now.  

 Our concern is twofold: how history has given us the foundation of today’s human rights 

laws, and best practices from history that we should exceed in a world that is always moving 

towards greater justice. Tracing the development of the law of war allows us to see how 

interwoven the past and modern law is. Insight into past laws and practices should inform our 

treatment of Guantánamo detainees today. If we divorce the present from the past, it becomes too 

easy to argue that the past is impertinent.  

A. The History of the Law of War 

 From Ancient Rome to the Rome Statute of 2002 that established the International 

Criminal Court, the law of war is an interconnected story through history. Much of that story is 

rooted in ancient religious practices, and principles of the law of war are influenced in large part 

by religious law. In a religious country such as the United States,159 stories from the religious 

tradition can be effective at garnering support. Here, where Islamophobia persists in the long 

wake of 9/11,160 it is helpful to consider Islam’s approach to enemies. 

 A close examination of Hebrew and Christian scripture yields not only accounts of 

extraordinary violence and inhumanity, but some of the earliest accounts of laws that formed the 

basis of human rights traditions up to the modern age. Laws and proverbs regarding treatment of 

enemies are common, often as glimpses into mercy and humanity. Much like the Hebrew Bible, 

the Qur’an contains myriad indications of mercy, equality, and rights. Less gracious approaches 

to enemies appear in both the Old Testament and the Qur’an as well, but clear underpinnings 

exist for a humane, gracious, just, and merciful system of treatment for enemies. The Old 

Testament offers a story of these principles played out. The Israelites had their enemy 

surrounded within the walls of an Israelite city.161 The king of Israel, seeking guidance on how to 

handle the enemy, consulted the prophet, Elisha. 

“’My father, shall I kill them? Shall I kill them?’ . . . 

‘You shall not kill them. Would you kill those whom you have taken 

captive with your sword and bow? Set food and water before them, 

that they may eat and drink and go to their master,’ Elisha 
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answered.”162 

The king then prepared a great feast for the Syrians. They ate, drank, and the king sent them 

away to their master.163 

 This interaction indicates an understanding in Israelite culture that the treatment of their 

enemies should be one of mercy. “Would you kill those whom you have taken captive with your 

sword and bow?” shows that this is a broader sentiment than just the particular situation. Elisha 

appeals to the standard treatment for enemies captured by force—that they not be killed. And 

what alternative treatment is there to them being killed? Here, it is to provide them with food and 

drink and send them back to their people. The Israelites provide food and drink for their enemies 

and send them away. This is an act of mercy not even required by today’s humanitarian law. 

 The long history of the law of war undergirds our international humanitarian law. But the 

present legal system doesn’t offer much insight into the unique situation of resettled Guantánamo 

detainees. Still, religious laws of war offer significant insight into how we should treat our 

enemies. Logic tells us that we should treat those who are not our enemies—the falsely 

imprisoned, tortured, and innocent—with even more kindness, mercy, and care.  

 One challenge of applying the laws of war to the former Guantánamo detainees is that 

they are not soldiers, nor enemy combatants, and they are no longer prisoners. The principles 

underlying international humanitarian law give us guidance, but even they are incomplete. Many 

religious roots of the law of war concern themselves with the treatment of one’s enemies. These 

men released from Guantánamo are not enemies, they have done no wrong. But, again, logic 

must prevail—our treatment of them must, at least, be that which we owe to our enemies. 

 Here, we can take a page from the ancient Israelite playbook. These men are at the mercy 

of the United States and mercy should be extended to them. We have spared their lives, although, 

as the following discussion of exile makes clear, we have as good as condemned them to capital 

punishment. History tells us we owe them more. We owe them a bountiful feast, to provide for 

their needs, and to support them and give them safe passage back to their home.  

B. The History of Exile 

Cultures throughout history considered exile to be a fate as bad as, or worse than, death. 

In Greek tragedies, Roman law, Islam, and even Shakespeare, there is a common thread of exile 

being a nearly unbearable fate. This understanding should inform our responsibilities to the men 

that we have sent to exile today. In the late Roman Republic, exile was often considered an 
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alternative to capital punishment. Before the middle of the first century, exile in Roman society 

was largely a voluntary process for individuals to avoid legal trouble.164 

 The function of exile in the Roman legal system shifted over time. Exilium was the form 

of voluntary exile, obtainable before a formal conviction.165 Depending on the forum in which 

the case was heard, exilium could also be chosen after a conviction.166 Exile functioned at this 

time as a way to avoid punishment, and nearly all capital trials in the Republic ended in 

exilium.167 Exilium always resulted in banishment from Rome, often from Italy as a whole, and 

most likely from any community that held Roman citizenship.168 The aquae et ignis interdictio 

(stripping of rights and property) was used to prevent those pre-conviction exiles from returning 

to Rome once the populace had forgotten the crime.169 The tribune of the plebs were the moving 

party in initiating this interdiction action, and it was enforced by the consuls.170 

 The aquae et ignis interdictio became a bona fide criminal penalty during the late 

Republic. When non-voluntary exile was first used as a punishment in 63 BCE, it did not impose 

the interdictio, but by 52 BCE, with creation of the lex Pompeia de vi, it was likely included as a 

penalty for a capital offense.171 Voluntary exile persisted, but by the end of the Republic and into 

the Principate, some crimes were punished by permanent exile, given teeth by the interdictio.172 

 Alongside, and even preceding exilium as a penalty at law, the Roman magistrates were 

able to order a person to leave Rome through relegatio (banishment).173 This was a method 

rarely used against Roman citizens, but often used to remove unwanted foreigners.174 The 

punishment of relegatio continued past the death of the Republic and was used frequently in the 

Empire as a criminal penalty.175 Among those banished by relegatio was Ovid, the Roman poet.  

 Ovid, banished by Augustus Caesar in 8 CE, wrote Tristia, a collection of poetic letters, 

during exile.176 Exiled to Tomis on the Black Sea, Ovid writes in Tristia of his exile as a living 

death,177 and wishes for death to escape the pains of exile.178 For Ovid, death would have been a 

sweet relief. For broader Roman society, exile was an alternative to death in a capital case. This 

understanding does not extinguish with the fall of the Roman Republic or Roman Empire. 

William Shakespeare, no stranger to writing about the law,179 wrote about themes of exile in 

many of his plays.180 Exile as a horrible fate is most explicitly laid out in Romeo and Juliet. 

Romeo has killed Tybalt and waits to hear his fate. The friar tells him he will not face execution: 

Friar: A gentler judgement vanish’d from his lips,  

Not bodies death but body’s ‘banishment.’ 

Romeo: Ha! Banishment! Be merciful, say ‘death,’ 
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For exile hath more terror in his look 

Much more, than death. Do not say ‘banishment.’ 

. . . 

‘Tis torture and not mercy.181 

Romeo understood banishment to be a more severe punishment than death. This is a similar 

sentiment to that from Roman law and writers. Exile is to be condemned to a virtual death. 

 Themes of exile arise in Greek tragedy, as well. In Euripides’ Medea, exile plays a large 

role, and the titular character speaks from such, “I have no land, no home, no refuge from my 

pain.”182In Islam, exile is a punishment for the apostate who fights Allah and His Apostle.183 For 

the man guilty of that crime, exile is an alternative punishment to being killed or crucified.184 

 History also gives a sterling example of how harm caused by exile can be remedied. In 

the late 600s BCE, Nebuchadnezzar, ruler of the Babylonian Empire, was driving the Egyptians 

out of Asia.185 Nebuchadnezzar crushed Israel’s historic enemies and Israelite people were 

supportive.186 The good relations between the Jews and Nebuchadnezzar screeched to a halt 

when he suffered a serious defeat at the hands of the Egyptians in the Sinai desert.187 In 598 

BCE, Nebuchadnezzar led his army into Palestine, conquered Judah, and laid siege briefly to 

Jerusalem.188 The city was spared complete destruction, but the temple was looted.189 Jehoiakin, 

who had inherited the throne, was exiled to Babylon with around 3,000 Jewish nobleman.190 

 The new king, Zedekiah, was loyal to Nebuchadnezzar for nine years before the 558 BCE 

rebellion, which was crushed.191 The king was dragged to Babylon with around 15,000 other 

Jews.192 In five years’ time, the Babylonians returned to crush another rebellion and hauled off 

several thousand more Jews to Babylon.193 The captivity of the Jews in Babylon would last for 

around 70 years, but the exiles were free to move through Babylonia and communicate with what 

relatives may have remained back home.194 

 In 539 BCE, the Persian ruler Cyrus conquered Babylon.195 For the Jews, the conquering 

Persians offered relief from the tyranny of Babylon.196 At the same time he was restoring pagan 

sanctuaries that Babylonians had desecrated, Cyrus issued an edict concerning repatriation of the 

exiled Jews.197 The edict read: 

“This is what Cyrus king of Persia says: . . . Anyone of his [God’s] 

people among you – may his God be with him, and let him go up to 

Jerusalem in Judah and build the temple of the Lord, the God of 

Israel, the God who is in Jerusalem. And the people of any place 

where survivors may now be living are to provide him with silver 
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and gold, with goods and livestock, and with freewill offering for 

the temple of God in Jerusalem.”198 

 This treatment of the Jews is not isolated. Cyrus repatriated other exiled groups and 

showed no special favors.199 The Cyrus Cylinder, commissioned within months of Cyrus 

entering Babylon, indicates that he gathered displaced Mesopotamians to return them to their 

homes and places emphasis on social rehabilitation .200 Resettled former Guantánamo detainees 

are more analogous to exiles than any other category discussed. A hostile power has torn them 

from their homes and banished them to a third country—away from family, friends, and their 

homeland. But there is also a vital difference between former detainees and historical examples 

of exile—these men have committed no crime. They have not been charged with a crime. They 

are innocent, yet, they have suffered severe punishment. History would understand their exile to 

be the most extraordinary verdict, akin to death. We have given capital sentences to the innocent. 

 The ancient Roman understanding of exile was as a fate alternative to death, often 

imposed as punishment for capital crimes. Ovid would rather have died than continue his exile 

from Rome. Shakespeare, through Romeo, understood it as much the same—that death would 

have been preferable to banishment from Verona. How, then, can we sentence former 

Guantánamo detainees to exile, a virtual death sentence? Dozens of innocent men have been 

exiled by the United States and we have the duty to return them home. History would be appalled 

at our treatment of them and would demand their return. Cyrus gives us a model to follow. 

Justice requires not just that we return them to their homes, but that we give them protection and 

support to get there and rebuild their lives. 

 Offering to return former detainees to their home is the bare minimum. To do otherwise 

is to send them into exile and condemn them to death. The longing of the poet Ovid from exile 

should ring in our ears as we consider these men. He writes, speaking to the book he is writing to 

be read in Rome, his home, “[f]ind someone who sighs about my exile, and reads your verses 

with wet eyes, and silently wishes, unheard by enemies, my punishment lightened by a gentler 

Caesar . . . . [T]he Leader’s anger done, grant me the right to die in my native country.”201 We 

similarly owe these men the right to live and die in peace in their native country. As Cyrus stood 

astride the ancient earth, as Rome conquered the known world, so the United States reigns as the 

preeminent global power. Let us take our power in hand, be a gentler Caesar, and lighten the 

punishment we have imposed upon these men. 
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 History cannot answer all our questions, and neither can the law. Where the law fails us, 

we should turn to history to learn. What we find in the depths of historical study might not 

always be helpful, but the arc of history is long, and it bends toward justice. That does not mean 

that we can just sit by and watch it bend—we must get up and help it on its way. We can do that 

by ensuring that our present policy does not fall short of past practice. Where our treatment of 

former Guantánamo detainees is worse than past cultures’ treatment of similarly situated men, 

we know we are standing on the wrong side of history.  
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IV. Rights of Persons Under International Law: Considering Analogous 

Categories 
 

A. The Process of Release from Guantánamo 

The process of getting released from Guantánamo is unlike being released from a prison 

in the United States after being charged with a crime, convicted through trial, and sentenced to a 

finite amount of time in prison. Guantánamo detainees are not afforded similar due process, or 

any process at all. First, many former detainees were never formally charged with any crime, 

likely because they may have never committed any.202 Moreover, those who had been convicted 

did not have fair trials or were coerced into pleading guilty in exchange for release.203 Thus, 

when detainees are released, it is not because they have served a justly imposed sentence, but, 

rather, because of mounting domestic and international political pressure.204 

While the release process has evolved over the last two decades, this section will focus on 

the present as the most recent example of due process and other violations. From 2013 to the 

present day, the government has established a Periodic Review Board (PRB) that continually 

evaluates remaining detainees to decide whether it is necessary to continue holding them.205 

However, even if the PRB approves a transfer, detainees have no say in where they are taken. 

Further, these transfers are subject to secret resettlement agreements206 brokered by the United 

States.207 Although the United States has publicly committed to brokering humane resettlement 

agreements,208 many former detainees are facing a variety of security measures, surveillance, and 

are barred from traveling after release.209 Therein lies the legal issue. They are transferred to 

countries with which they lack familiarity or knowledge without formal residency or travel 

documents. The men feel like they are stuck in a new, different kind of prison, hence the name 

Guantánamo Two.210 

B. Statelessness After Guantánamo 

The international community defines a stateless person as someone “who is not 

considered as a national by any State under the operation of its law.”211 By definition, the former 

detainees are still citizens of their home countries; however, they are not afforded any protection 

by state laws. These persons reside in a grey area, a status that customary international law 

vehemently opposes because of the state of vulnerability it creates. The Universal Declaration of 

Human Rights, while not a treaty, serves as a foundational document that captures the 

fundamental concepts of international human rights laws and is deemed to be customary 
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international law.212 Under Article 15(1), “[e]veryone has the right to a nationality.”213 

Moreover, under the American Convention on Human Rights, “[e]very person has the right to 

leave any country freely, including his own.”214 However, former detainees are not afforded 

these fundamental rights after release. 

1. The History of Statelessness and the UNHCR’s Creation and Involvement 

In 1950, the United Nations created an agency to assist World War II refugees with 

resettlement—the United Nations High Commissioner for Refugees (UNHCR).215 The UNHCR 

has since expanded their role of helping refugees to include helping stateless people due to the 

hardships they face as a result of their involuntary legal status.216 

a. The Global Action Plan to End Statelessness: 2014-2024 

The UNHCR first addressed statelessness through the 1954 Convention relating to the 

Status of Stateless Persons and the 1961 Convention on the Reduction of Statelessness.217 The 

United States has not acceded to either convention.218 In 2014, the UNHCR launched their 

“#IBelong Campaign to End Statelessness by 2024.”219 This global Action Plan “establishes a 

guiding framework comprising 10 Actions to be undertaken by States.”220 While each action may 

play a role in ameliorating the status of former detainees, this section discusses Action 1. 

b. Action 1 of the Global Action Plan 

Action 1 seeks to “resolve existing major situations of statelessness.”221 The UNHCR has 

offered support when statelessness is “due to discriminatory social attitudes” by initiating 

dialogue, reconciliation, and confidence building.222 The organization explained that “pledges 

made by particular states in the context of UNHCR’s 2011 Ministerial Meeting” can “facilitate 

implementation of this action.”223 The 2011 Ministerial Meeting gathered representatives from 

the United Nations Member States to commemorate the 50th anniversary of the 1961 Convention 

on the Reduction of Statelessness.224 The United States was in attendance, represented by Hillary 

Clinton in her capacity as Secretary of State.225 During the Ministerial Meeting, the United States 

made one pledge with regards to statelessness: to address statelessness through foreign policy 

initiatives by “focus[ing] U.S. diplomacy on preventing and resolving statelessness among 

women and children, including efforts to raise global awareness about discrimination against 

women in nationality laws and to mobilize governments to repeal nationality laws that 

discriminate against women.”226 

While the United States failed to pledge support for all stateless persons, they are 

obligated to apply their pledge to former detainees who have been rendered stateless due to the 
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U.S. government’s own actions. Moreover, the Supreme Court has recognized that statelessness 

is a “form of punishment more primitive than torture.”227 The government’s goal is to “focus 

U.S. diplomacy on . . . resolving statelessness.228 Thus, the Biden administration and Congress 

have an obligation and opportunity to put forth policy initiatives resolving the never-ending 

Guantánamo problem that rendered persons who were wrongfully captured, tortured, and now 

transported to an unfamiliar place where they have few rights and protections. 

A viable solution to the statelessness issue is to simply offer detainees the choice of 

where they want to reside. If the men are free, without any charges or convictions, then they 

should be treated as such. While some countries may harbor similar fears about terrorism as the 

United States, particularly because of Islamophobia and the taint associated with detainment at 

Guantánamo, many European Union nations have agreed to accept detainees into their 

countries.229 Coupled with giving these individuals a choice in their resettlement, the United 

States should also refrain from creating obstacles to citizenship, as a matter of reparations. 

To fulfill their pledge, the United States should ensure the accessibility of residency and 

travel documents. The government should omit any condition in the secret resettlement 

agreements230 that would allow the receiving countries to restrict the issuance of travel 

documents, including passports and ID cards. Moreover, the agreements should emphasize that 

the former detainees are innocent.231 Thus, they should be afforded full human rights and treated 

on par with other persons lawfully authorized to be in those countries. 

Furthermore, customary international law recognizes the right to free movement,232 and 

while the United States may not be a signatory to formal international treaties, it also recognizes 

this right to freedom of movement. Under the Fifth Amendment, the United States recognizes 

that no one shall be “deprived of life, liberty or property without due process of law.”233 Liberty 

encapsulates freedom to move from place to place, unobstructed. The United States Supreme 

Court has reaffirmed its commitment to the right to liberty numerous times.234 Moreover, the 

government can take steps to extend due process protections to former detainees. These 

individuals have a right to be informed of the process guiding their release and transfer, the right 

to an attorney,235 and the right to an opportunity to be heard236—in other words, they should have 

not only a choice in where they are transferred, but also a transparent release process. The United 

States, as a normative matter, is obligated to protect these rights and to avoid taking any action 

that would deny them to former detainees in order to avoid undermining the principles to which 
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it propounds. The government has the opportunity to fulfill its pledge to protect against 

statelessness by giving the released men a better chance at a new life. 

C. Former Detainees as Refugees 

One approach to the problem that released detainees face is to examine their 

circumstances through the lens of international laws relating to refugees and refugee immigration 

in the United States, even if this is not a strict legal fit. The United Nations’ 1951 Refugee 

Convention and the 1967 Protocol Relating to the Status of Refugees defines a refugee as 

“someone who is unable or unwilling to return to their country of origin owing to a well-founded 

fear of being persecuted for reasons of race, religion, nationality, membership of a particular 

social group, or political opinion.”237 Many of the freed men from Guantánamo fit neatly into 

this definition. They are unable to return to their home countries in some cases because they 

believe they will be persecuted or tortured.238 

1. Refugee Status Under International Law 

The Universal Declaration of Human Rights (UDHR) and other international conventions 

also provide a framework for refugees seeking asylum. Article 14 of the UDHR recognizes a 

person’s right to seek asylum from persecution in other countries.239 Moreover, Article 5 of the 

UDHR and Article 7 of the International Covenant on Civil and Political Rights (ICCPR), to 

which the United States is party, states, “[n]o one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment.”240 The United States is also a party to the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(CAT), which states in Article 3(1) that “[n]o State Party shall expel, return (‘refouler’) or 

extradite a person to another State where there are substantial grounds for believing that he 

would be in danger of being subjected to torture.”241 This refoulment prohibition applies to “any 

form of removal or transfer of persons, regardless of their status.”242 Thus, it applies to former 

detainees being transferred from Guantánamo, as fear of persecution has been established.243 

The United States is not a party to the 1951 Refugee Convention Relating to the Status of 

Refugees; however, it is party to its 1967 Protocol Relating to the Status of Refugees. Articles 

26, 27, and 28 of the 1951 Refugee Convention deal with freedom of movement, identity papers, 

and travel documents.244 Article 26 compels countries to “accord to refugees lawfully in its 

territory the right to choose their place of residence to move freely within its territory.”245 The 

fundamental right to choose is not only a human right, as stated in multiple international 
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treaties,246 it is also a right encapsulated by the Fifth and Fourteenth Amendments to the U.S. 

Constitution.247 Thus, the United States would uphold the principles of the 1951 Convention, as 

well as its own constitution, by sending former detainees to countries that have acceded to and 

abide by the 1951 Refugee Convention Relating to the Status of Refugees. 

Article 27 of the 1951 Convention provides that states “shall issue identity papers to any 

stateless person in their territory who does not possess a valid travel document.”248 Article 28 

requires states to issue travel documents to refugees.249 These articles demonstrate yet another 

affirmation of core principles underlying customary international law. States party to the 1951 

Convention have a duty to issue identity and travel documents to any refugee in their territory,250 

and the United States, as party to the 1967 Protocol to the 1951 Convention, has a duty to uphold 

these principles and transfer former detainees to countries that respect these rights as well. 

D. Former Detainees Under the Coerced Migration Model 

Refugee law encompasses a wide array of legal statuses and definitions. T. Alexander 

Aleinkoff, Director of the Zolberg Institute on Migration and Mobility, conceptualized the 

various statuses under three basic models: the statelessness model, the human rights model, and 

the coerced migration model.251 The coerced migration model is focused on those fleeing 

harm.252 Moreover, the coerced migration model recognizes that “there are reasons for flight that 

merit protection beyond those [typically] identified,” such as war and natural disasters.253 Thus, 

this model takes into account the socially invisible persecution that former detainees face. 

Furthermore, this perspective “identifies loss of community as the fundamental harm,” 

and identifies the solution as “restoration of community either through return (when conditions 

permit) or the creation of community elsewhere.”254 This is the crux of Guantánamo Two. These 

former detainees are stripped of human dignity, tortured, and when finally released, they are 

robbed of the family, friends, and community they knew before.255 Reparations and restorative 

justice must include, if not begin with, an attempt to reunite these men with family and a support 

system. Therefore, in considering solutions to the consequences of Guantánamo, borne mainly 

by the former detainees, the United States, policy makers, and human rights advocates should 

view resettlement policies through the perspective of the coerced migration model. 

E. Former Detainees Under the Mandela Rules 

“We are still in jail” are the famous words of Mr. Adayfi as he expressed denunciation of 

injustice that he, and many others, continue to suffer from, even after release into the so-called 
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free world.256 Many released per secret agreements with the United States continue to suffer 

extreme rights violations that restrict ability to engage in day-to-day social activities contributing 

to a healthy life, and suffer from harassment, disparagement, and isolation as a result.257 

Horrors and taint brought by Guantánamo detainment triggers legal obligations which 

dictate how we should treat people after release. While former detainees are resilient, it is 

reasonable to expect significant problems in the aftermath of the trauma. Thus, they are entitled 

to protections and rights under international law.258 Several international legal norms apply to 

these individuals, including various provisions under the Mandela Rules, the Geneva 

Convention, UDHR, and Convention on the Rights of Persons with Disabilities (CRPD). This 

section will focus on the pertinent Mandela Rules and the Geneva convention. 

1. The Rights of Formerly Detained Individuals Post-Release Under the United 

Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson 

Mandela Rules) 

Detention and imprisonment are traumatizing experiences, especially when an individual 

has been wrongfully detained, isolated, and denied all ability to communicate with family or 

other supportive individuals. Individuals released from prison often need help and resources for 

rehabilitation and reintegration into society. The Nelson Mandela Rules provide the standard 

minimum rules for the treatment of prisoners during incarceration and post-release.259 While 

these rules are not promulgated in the form of a treaty, they provide compelling and powerful 

global agreement on basic standards.260 As advocates and justice seekers, we have obligations to 

the former detainees even after their release. 

2. The Governing Mandela Rules 

Mandela Rule 90 states that “[t]he duty of society does not end with a prisoner’s release. 

There should, therefore, be governmental or private agencies capable of lending the released 

prisoner efficient aftercare directed towards the lessening of prejudice against him or her and 

towards his or her social rehabilitation.”261 Rule 38 provides that “[f]or prisoners who are, or 

have been, separated, the prison administration shall take the necessary measures to alleviate the 

potential detrimental effects of their confinement on them and on their community following 

their release from prison.”262 

Mandela Rule 110, addressing the health conditions that arise from incarceration, states 

that “[i]t is desirable that steps should be taken, by arrangement with the appropriate agencies, to 
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ensure if necessary the continuation of psychiatric treatment after release and the provision of 

social-psychiatric aftercare.”263 Rule 108 requires “[s]ervices and agencies . . . which assist 

released prisoners in re-establishing themselves in society shall provide[] released prisoners with 

appropriate documents and identification papers, [ensure they] have suitable homes and work to 

go to, [and guarantee that they] have sufficient means to reach their destination.”264 

3. The Applicability of the Governing Mandela Rules 

Mr. Adayfi, as of today, cannot work in Serbia, or almost anywhere else, because of his 

prior wrongful detention and wrongful characterization as someone associated with detention.265 

As he has stated, he is looked down upon and depicted as a criminal who is undeserving of the 

opportunity to earn a livelihood.266 Mohamed Jawad, a former detainee who was captured in his 

teenage years, was repatriated to his home country of Afghanistan after spending more than six 

years in Guantánamo is still forced to remain under restrictions due to his status as a former 

Guantánamo detainee.267 The U.S. government bears responsibility for such prejudice against 

former detainees and should be held accountable for the ramifications of its actions by lending 

the former detainees the proper care to lessen prejudice against them. 

Mr. Adayfi, who should have been provided with all of the rehabilitative services that he 

rightfully deserves, could have then decided to return to a country of his choice where he could 

exercise agency and determine his life course, including educational opportunities, employment 

opportunities, support from family and friends, and most of all, treatment with dignity and 

respect. Mr. Jawad should be given the same opportunity, as well. Had he been given the chance 

to experience the world as an adult outside of prison and recover from traumatic experiences that 

changed the course of his teen years, he might have decided to reside in a country that caters to 

opportunities he seeks and life goals he has. Regrettably, that is not the case. 

Implicit in the U.S. government’s duty of social rehabilitation and to mitigate the 

prejudice against detainees is the obligation to assure that they are granted the opportunity to 

decide their fate and life circumstances irrespective of their status as former detainees and are 

fully supported in their decisions.268 Given that the United states and many countries receiving 

detainees have entered into agreements to impose significant controls and restrictions on these 

individuals, it is reasonable to interpret Mandela Rules 38 and 110 as requiring the 

administration to alleviate the harms that result from confinement after release and 

resettlement.269 
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These obligations are starkly required considering the trauma resulting from shackling, 

waterboarding, forced feeding, psychological torture, and many other forms of torture, leaves the 

individual in a state of disarray and dissociation.270 Flashbacks, panic attacks, hyper arousal, 

sleep problems, grief, self-harm, and suicidal feelings are all common mental health effects of 

trauma.271 However, most of the former detainees are not provided with physical health services, 

let alone mental health services.272 Lakhdar Boumediene, a former detainee whose innocence 

was declared by the highest tribunal in the United States, was the exception, in that he received 

mental health services upon his arrival in France.273 Even then, the psychiatric services that he 

was offered were not easily accessible as a result of the resettlement conditions and limited his 

ability to benefit from such services.274 

Former detainees should be afforded the opportunity to address emotional, physical, and 

psychological difficulties that arose during confinement and make a decision based on the best 

course of action that would address their needs.275 The United States should provide them with 

counseling, health services, and economic opportunities to help rehabilitate them and allow them 

to reintegrate into the society of their choice.276 Given the stress and trauma that former detainees 

endured, failing to provide accessible mental health services would further exacerbate their 

existing mental health conditions, undermining the purpose of mental health treatment and 

recovery services.277 As such, there needs to be additional safeguards to ensure that former 

detainees are able to access mental health services in close proximity to their residence. 

Mandela Rule 108 also makes it clear that released individuals are entitled to suitable 

homes, stable jobs, and the means to travel without restrictions and otherwise move about and 

arrive at their chosen destination.278 A suitable home includes establishing a home in a society 

where they may live their lives in accordance with their interests and needs. This rule also 

protects rights that are fundamental to the well-being of the individual, such as the right to have a 

fulfilling job and to make a living.279 One’s prospects for a job is much higher in a country or 

place that is welcoming, understanding, and supportive of the individual’s background and life 

circumstance. One’s prospect to be independent, successful, and content are also much higher in 

a place where they can realize their dreams, live without restraint, prejudice, and discrimination, 

and be able to provide for themselves. Therefore, former detainees should be afforded the 

opportunity to reside in countries that support their interests and values.  
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4. The Mandela Rules Provide a Guiding Framework for Treatment of Former 

Detainees 

The Mandela Rules confer upon prisoners and detained individuals basic human rights, 

including rights to communicate with family and friends, to be treated as members of the 

community, to rehabilitation, to work, and to practice their religion.280 For example, Mandela 

Rules 58, 59, 65, 88, and 96 guarantee that detainees remain connected with their families and 

communities, and that they are entitled to rehabilitative work.281 If detained individuals are 

guaranteed these rights, then what about released individuals who have been deemed faultless?282 

The basic rights of detained individuals under the Mandela Rules provide a helpful framework 

for determining the minimum rights that should be guaranteed to released individuals. 

F. The Rights of Formerly Detained Individuals Under the Geneva Convention 

Relative to the Treatment of Prisoners of War  

Although the United States ratified the Third Geneva Convention,283 it has attempted to 

evade the law by creating an unfounded label for Guantánamo detainees as “enemy combatants,” 

in order to remove its actions from the purview of international law.284 The Geneva Convention 

sets the minimum standards of care for the treatment of prisoners, particularly prisoners of war, 

and prohibits the use of cruel and degrading treatment.285 The Bush Administration reasoned that 

because Afghanistan is not a functioning state, the President has authority to suspend 

performance of the Geneva III obligations to Afghanistan, and by association, the Taliban 

militia.286 However, a review of the background of detainees undermines what is best described 

as an irrational interpretation of the law. More than half of the detainees are non-Afghanis with 

no ties to Afghanistan or the Taliban.287 The Administration erred when it created a new label for 

detainees and did so without justification and in disregard of the facts.288 In fact, the Geneva 

Convention should apply to Guantánamo detainees in accordance with international law. 

Article 21 of the Convention states that 

“[p]risoners of war may be partially or wholly released on parole 

or promise, in so far as is allowed by the laws of the Power on 

which they depend. Such measures shall be taken particularly in 

cases where this may contribute to the improvement of their state 

of health. No prisoner of war shall be compelled to accept liberty 

on parole or promise.”289 

Sending individuals who were unlawfully detained to other countries under secret agreements 
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may be compared to releasing prisoners on parole. While this is not the most favorable outcome 

for ex-detainees, it is still pertinent to the analysis of rights protections for detainees released 

from Guantánamo.  

 Article 111 mandates that “[t]he Detaining Power, the Power on which the prisoners of 

war depend, and a neutral Power agreed upon by these two Powers, shall endeavor to conclude 

agreements which will enable prisoners of war to be interned in the territory of the said neutral 

Power until the close of hostilities.”290 There is a major emphasis on the receiving country being 

a “neutral power,” which is defined as a “nation[] not taking part in hostilities.”291 While Serbia 

did not directly participate in the rendition and detainment of individuals in Guantánamo, it 

cannot be considered a neutral power considering its hostile disposition toward Guantánamo 

detainees. Moreover, the Serbian government has a history of violence against Muslims.292 

 Released detainees, as with released prisoners of war, should be residing in places where 

they do not continue to experience the horrors related to their unlawful detention.293 The Serbian 

government, indirectly, is an accomplice and instigator in the human rights violations suffered by 

Guantánamo detainees.294 Finally, it is important to acknowledge that it is the United States that 

entered into a secret agreement with countries, including Serbia, to accept the transfer of 

Guantánamo detainees.295 It must be assumed that the United States bears significant, if not all, 

responsibility for the egregious circumstances in which released individuals find themselves. 

 Prisoners of war should only be released to environments and locations that contribute to 

their well-being and the improvement of their condition.296 Similarly, former detainees should 

only be sent to countries that would foster their welfare, and not to countries under the watch of 

the U.S. government and other foreign governments.297 Serbia, particularly the area in which Mr. 

Adayfi is currently living, does not contribute to Mr. Adayfi’s well-being, but undermines it.298 

A country or place that is Islamophobic, unaccepting of individuals with a record of detention, 

lacking the resources and willingness to support diverse individuals, and that is completely 

abhorrent to the individual’s basic rights surely does not contribute to the well-being of Mr. 

Adayfi, a Muslim Yemeni man who has been unlawfully detained for over 15 years.299 

G. The Protections and Guarantees for Formerly Detained Individuals Under 

the UDHR and CRPD  

The Universal Declaration of Human Rights (UDHR), to which the United States is a 

signatory, guarantees the right to life and the right to be secure in one’s person.300 Some 
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provisions of the UDHR ensure that individuals who may not be physically and mentally secure, 

as a result of human rights violations they have suffered, have a basic and foundational right to 

guarantees of support in order to attain security and well-being.301 The right to security in the 

event of disability includes security derived from choosing their place of residence, to freely 

travel, to live a private life free of intrusion and surveillance, to freely work and earn a fair 

living, to freely and creatively think and explore, and to see and bond with family.302 

Many provisions of the Convention on the Rights of Persons with Disabilities (CRPD)303 

are applicable to Guantánamo detainees whose circumstances upon release, notwithstanding their 

resilience, have exacerbated their suffering—particularly their mental health and well-being.304 

Although the United States has yet to ratify the CRPD, other countries implicated in the human 

rights violations of Guantánamo detainees, like Serbia,305 are signatories. Serbia has knowledge 

of the torture that Mr. Adayfi experienced,306 and has an affirmative obligation as a CRPD 

signatory to take steps to enhance Mr. Adayfi’s rights as a person who experienced torture, to 

extend protections and guarantees of the treaty, and to not enter into agreement with the United 

States for conditions that would exacerbate his mental and physical harms.307  
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V. Rights Owed by the United States to Persons to be Released from 

Unlawful Detainment in Guantánamo Pursuant to Domestic Law and 

Mediated by U.S. International Obligations 

This section focuses on the rights that the United States owes to the men held unlawfully 

in Guantánamo, now released, by examining the rights guaranteed by the U.S. Constitution as 

informed generally by international human rights law. Chiefly, this section covers the right to 

due process, the right against cruel and unusual punishment, and the right of double jeopardy; as 

well as the fundamental medical rights violated by the 2011 National Defense Authorization Act. 

A. Due Process Clause of the Fifth Amendment Interpreted Through Binding 

International Human Rights Principles 

The U.S. Supreme Court affirmed in Boumediene v. Bush308 that Guantánamo detainees 

are entitled to habeas corpus protections as provided by the U.S. Constitution. In holding that 

their extraordinary situation does not deprive them of constitutional due process rights, the Court 

stated that “[l]iberty and security can be reconciled; and in our system they are reconciled within 

the framework of the law.”309 The Court concluded that “[t]he Framers decided that habeas 

corpus, a right of first importance, must be a part of that framework, a part of that law.”310 The 

scope of due process applicability has been in dispute since Boumediene was resolved.311 

Nevertheless, a critical analysis sheds light on the logic of Boumediene in providing a means to 

seek remedies for violations enumerated by international law that the United States, as party, 

may not unilaterally abridge within its own domestic legislative framework.312 

Arguably the most pressing due process concern at issue is the PRB’s continued 

violations of safeguards under domestic and international human rights law by failing to take into 

consideration the needs of the detainee upon release and the appropriateness of the country to 

which he is transferred.313 Typically, once a detainee is transferred to a receiving country, the 

U.S. government leaves to said country whether it will seek further legal proceedings or security 

measures against the detainee, and whether and how his human rights will be protected.314 The 

United States’ position has been that the federal government need only comply with the principle 

of non-refoulement and its own laws. The principle of non-refoulement is that “[n]o state has the 

right to expel, return or otherwise remove any individual from its territory whenever there are 

‘substantial grounds’ for believing that the person would be in danger of being subjected to 

torture in the State of destination.”315  
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The laws related to the transfers of detainees that are to be followed by the United States 

are set out in Executive Order 13567 and the Foreign Affairs Reform and Restructuring Act 

(FARRA) which is consistent with the framework of various laws, including the Authorization 

for Use of Military Force and the Laws of War.316 Specifically, United States representatives 

have reduced the federal government’s duties to preventing the repatriation or resettlement of 

former detainees to countries that may torture them upon arrival.317 This is in reference to 

FARRA § 1242(a), prohibiting the United States from “effect[ing] the involuntary return of any 

person to a country in which there are substantial grounds for believing the person would be in 

danger of being subjected to torture.”318 

The only other provision of FARRA concerning involuntary returns is § 1241(a), which 

prohibits “the involuntary return by the United States of any [refugees] to a country in which the 

[refugee] has a well-founded fear of persecution on account of race, religion, nationality, 

membership in a particular social group, or political opinion,” except as exempted by the 

statute.319 That said, the Inter-American Commission on Human Rights (IACHR) has equated the 

condition of Guantánamo detainees to that of refugees under international law;320 thus, there may 

be no persuasive grounds on which to exclude Guantánamo detainees from the due process rights 

in § 1241(a) other than the federal government’s mere reluctance to recognize the comparison 

and its tendency to abuse semantics for the sake of maintaining these detainees beyond the 

protections of the law. These provisions create the context of understanding how the United 

States has deprived detainees of due process upon their release from Guantánamo. 

1. Lack of Domestic Accountability for the Periodic Review Board’s Violations of 

Due Process and of the Principle of Non-Refoulement 

The stated position of the United States is that it shall only transfer a Guantánamo 

detainee to a receiving country if various factors for humaneness are met, including: 

“[T]he individual’s allegations of prior or potential future 

mistreatment in the receiving State; the specific factors suggesting 

that the individual in question is at risk of being tortured . . .; whether 

similarly situated individuals have been tortured . . .; and any 

humane treatment assurances provided by the receiving State 

(including assessment of their credibility).”321 

However, by transferring former Guantánamo detainees without providing them with an 

opportunity to be heard on the circumstances of the proposed release to countries posing a 
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significant risk to their lives and safety, the United States has demonstrably failed to adhere to its 

stated policy. 

 For example, this was the case of former detainee Djamel Ameziane, who was forcibly 

transferred to his birthplace of Algeria by the United States in December 2013, despite 

expressing well-founded fear of arbitrary punishment by the Algerian authorities.322 Specifically, 

Ameziane had communicated to the U.S. government that he feared being unlawfully arrested in 

Algeria “on the basis of: stigma relating to his time in Guantánamo, his prior application for 

asylum in Canada, and his and his family’s status as observant Muslims in their hometown of 

Kabylie, Algeria.”323 Elaborating on the stigma of his time held in custody by the United States, 

Ameziane’s brother added that “everyone thinks my family is connected to terrorism because 

[Mr. Ameziane] is in Guantánamo,” illustrating that Ameziane would be received upon his 

arrival not as a wrongful detainee, but as a permanent suspect of international terrorism.324 

 The IACHR condemned this forcible transfer as a “violation of international human 

rights law,” particularly the principle of non-refoulement and IACHR’s precautionary measures 

211/08 and 259/02.325 Measure 211/08 requested that Ameziane be free from “torture or . . . 

cruel, inhuman, or degrading treatment” and that he not be transferred to another country that 

may inflict these or other unlawful evils upon his person.326 Measure 259/02 called on the United 

States to immediately shut down Guantánamo detention facilities, transfer remaining detainees in 

compliance with non-refoulement and other applicable international law, ameliorate conditions 

of confinement for any detainees subject to trial, and fully enforce due process guarantees.327 

 However, the U.S. District Court for the District of Columbia viewed the stigma of 

having been detained in Guantánamo as insufficient to support an action for habeas relief 

pursuant to 28 U.S.C. § 2241.328 Ameziane contended that a court finding that his detention was 

unlawful would help mitigate any suspicions of dangerousness due to his detention in a facility 

often described by top U.S. officials as reserved for “the worst of the worst.”329 Still, the court 

held that being labeled a former detainee carries “neither a ‘concrete effect’ nor a ‘civil 

disability’ susceptible to judicial correction.”330 

 Ameziane’s case illustrates the inadequacy of federal courts’ use of the Guantánamo 

legislative and regulatory framework in addressing the United States’ due process violations as 

informed by international human rights law and in sufficiently compensating the victims of the 

United States for its despicable and longstanding abuse and degradation of their humanity. 
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2. U.S Due Process Violations as Determined by the IACHR  

The United States is bound by obligations enshrined in the American Declaration of the 

Rights and Duties of Man as a State nominally committed to adhere by, and uphold, international 

human rights law as established in the Charter of the Organization of American States (OAS).331 

The United States signed onto the Charter in 1948 and ratified its membership in 1951.332 As the 

IACHR stated in its report on the Ameziane case described above, Article 20 of its Statute and 

Rules of Procedure empower it to hear matters involving human rights abuses by member 

parties, including due process and all other cases arising out of United States violations of 

international law in Guantánamo.333 

Moreover, the IACHR’s interpretation of the American Declaration, as well as its other 

instruments, deems it “both appropriate and necessary to take into account member states’ 

obligations under other human rights and humanitarian law treaties, which together create an 

interrelated and mutually reinforcing regime of human rights protections.”334 That is, the 

American Declaration is to be treated as part of a larger-scale framework of applicable 

international human rights law that bears on U.S. domestic law. Furthermore, “one instrument 

may not be used as a basis for denying or limiting other favorable or more extensive human 

rights that individuals might otherwise be entitled to under international or domestic law or 

practice,”335 so that different instruments act interrelatedly to supplement and enhance this 

framework, preempting member states from referencing one instrument of international law to 

abridge or undermine its responsibilities as stated in other, more expansive instruments. 

In its report on Ameziane, the IACHR identified the relevant instruments informing the 

interpretation and application of the American Declaration to be the ICCPR (1967), the CAT 

(1984), and the 1967 Protocol to the 1951 Convention on the Status of Refugees.336 The IACHR 

also lists the American Convention on Human Rights as a relevant authority, although noting 

that the United States has not ratified the treaty and the Commission cannot apply it directly in 

evaluating the United States’ actions.337 Still, the IACHR has stated elsewhere, and the Inter-

American Court of Human Rights has affirmed, that the Convention may inform the 

Commission’s interpretation of an OAS State party’s obligations under the American 

Declaration regardless of whether the party has ratified the Convention.338 

It follows that these instruments would likely also inform similar disputes from other 

former detainees suffering as a result of the United States’ refusal or neglect to comply with the 
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principle of non-refoulement, or otherwise from the United States’ failure to enforce sufficient 

safeguards to ensure that non-refoulement be honored as a non-derogable due process right that 

international law reserves for former detainees during, and following, transfer to another country.   

B. Cruel and Unusual Punishment Clause of the Eighth Amendment Through 

the Lens of the Convention Against Torture 

Advocates, such as the Center for Constitutional Rights (CCR) which has defended the 

rights of detainees since the inception of Guantánamo as a detention facility post 9/11, has for 

years observed that conditions at Guantánamo are violative of the Eight Amendment’s right 

against “cruel and unusual punishment.”339 Though this argument has not been taken up by the 

Supreme Court,340 the reality remains that Guantánamo detainees commonly suffer 

unconscionable conditions, including the denial of access to counsel and the decades-long 

detention without trial at the deliberate indifference of the federal government.341  

The United States has attempted to abridge its Eighth Amendment obligations as required 

by the Convention Against Torture (CAT), a treaty it has signed and ratified.342 As with other 

treaties, through its adoption of reservations and understandings to the treaty, the United States 

has asserted that CAT is a non-self-executing treaty and further included a reservation to limit 

the meaning of “cruel, inhuman or degrading treatment or punishment” to the limitations of the 

Fifth, Eighth, and Fourteenth Amendment.343 CAT, however, establishes the customary 

international legal definition for torture and the United States cannot plausibly argue that the 

unlawful rendition, detention, and torture program did not rise to the level of conduct prohibited 

by such Amendments. Moreover, notwithstanding the status of CAT as a non-self-executing 

treaty, the United States has enacted federal statutes to “domesticate” CAT.344 As the 

Congressional Research Service has observed,  

“[t]o implement CAT Articles 4 and 5, Congress did not enact a new 

provision to criminalize acts of torture committed within the 

jurisdiction of the United States: It was presumed that such acts 

would ‘be covered by existing applicable federal and state statutes,’ 

such as those criminalizing assault, manslaughter, and murder. 

However, the United States did add chapter 113C to the United 

States Criminal Code (Federal Torture Statute, 18 U.S.C. §§ 2340-

2340B), which criminalizes acts of torture that occur outside of the 

United States.”345 

 

These abuses that violate the Eighth Amendment and U.S. obligations under CAT ought to be 
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considered by the PRB during its review determination so as to procure an appropriate remedy or 

means of mitigation. 

C. Double Jeopardy Clause of the Fifth Amendment 

Guantánamo detainee Majid Khan, following completion of his sentence in Guantánamo 

upon trial conviction, raised a complaint against the Biden administration for failure to release 

him and for extending his incarceration far beyond the limits predetermined in his sentence.346 

Although Khan’s situation is unique among Guantánamo detainees, the vast majority of whom 

have never been convicted of any crimes, the argument for double jeopardy may nevertheless 

extend to their condition as well. Assuming arguendo that any future trials were to find any 

remaining detainees guilty of a crime—unlikely considering the consistently high rate of 

clearance from wrongdoing by the PRB—the Double Jeopardy Clause may serve to indicate that 

their years-long detainment not only counts toward satisfaction of such a sentence, but also 

preempts continued detainment as repeated punishment over the same crime.  

In other words, double jeopardy stands as a useful tool to safeguard persons released 

from Guantánamo from being held in custody again by the United States for the same purported 

charges, if any arise. Furthermore, the Geneva Convention Relative to the Treatment of Prisoners 

of War, art. 86, prohibits prisoners of war from being “punished more than once for the same act, 

or on the same charge.”347 If former Guantánamo detainees were ever finally convicted or 

acquitted, customary international humanitarian law of the Geneva Convention, as well as the 

International Criminal Court, International Covenant on Civil and Political Rights, and American 

Convention on Human Rights,348 would act to prevent former detainees from having to live in 

fear of further prosecution or abusive punishments relative to their detainment in Guantánamo. 

D. Medical Rights Guaranteed by the Department of Defense and Binding 

International Human Rights Principles 

 DoD Instruction 2310.08 directs that “[t]o the extent practicable, treatment of detainees 

should be guided by professional judgments and standards” involving consistent quality care, 

respectful treatment, and security and safe environments.349 However, detainees who have 

developed severe health conditions from their detention in Guantánamo—as is the case of 

Mohammed al-Qahtani, whose torture at the hand of U.S. officers led him to develop 

schizophrenia, depression, and post-traumatic stress disorder350—are deprived of necessary care 

to treat their conditions. They are prohibited from entering U.S. mainland, and consequently 
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from accessing its healthcare facilities under the 2011 National Defense Authorization Act.351  

 The medical rights owed to detainees under domestic law are more fully set forth in the 

various international human rights norms that are binding on the United States, both as a matter 

of customary international law and treaty obligations. These obligations include the prohibition 

of torture and other cruel, inhuman and degrading treatment under articles 1 and 2 CAT, articles 

7 and 10 of the ICCPR including the right to humane treatment of persons held in detention, and 

the right to redress and rehabilitation pursuant to article 2(3) of the ICCPR and 14 of the CAT. 

 The dire circumstances pertaining to the medical conditions of detainees whose rights to 

treatment and rehabilitation have been violated were the recent subject of the International 

Committee of the Red Cross which “issued a rare statement of alarm” about these 

circumstances.352 Similarly, seven United Nations human rights investigators issued an eighteen- 

page report protesting the lack of health care for detainees at Guantánamo, and referenced 

dozens of guarantees provided by binding international human rights laws ignored by the United 

States.353 The failure to assure compliance with these effectively undermines provision of care to 

persons held in Guantánamo and, at minimum, merits a heightened urgency in the PRB’s 

determinations for release and enhanced standard of care during actual release and resettlement 

or repatriation. 
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VI. Foreign Domestic Law: Legal Rights and Pathways for 

Repatriation or Resettlement  
 

A. Introduction  

Along with rights established by international law, another important but often 

overlooked, source of rights for former Guantánamo detainees flows from foreign domestic law; 

both via the nations-of-origin and receiving nations. While international law is largely 

aspirational, often lacking meaningful enforcement mechanisms, many countries have codified 

international human rights law and norms into domestic law. Thus, foreign domestic law ought 

to provide an alternative avenue for recourse for former detainees who are functionally 

stateless.354 Of course, even if a country has incorporated international law into its domestic law, 

many factors influence the availability of foreign domestic law as a source of relief. Statues and 

court opinions that limit the scope of often broad constitutional guarantees, as well as political 

pressure, public sentiment, government instability, and even locating the correct forum and an 

attorney willing to advocate on behalf of a former detainee are all impediments to restoring the 

rights of former detainees. Despite these challenges, foreign domestic law represents a realistic 

means of enforcing generally accepted human rights norms and is often the first step required to 

reach regional or international courts, as most of these venues require plaintiffs to exhaust all 

domestic options prior to petitioning for relief.355 

Because the U.S. government which controls the men detained in Guantánamo and the 

circumstances of their release has been opaque with regard to the details and circumstances 

surrounding detainees’ release, determining which nation’s laws to examine required exploring 

open-source materials to identify former detainees who were resettled to nations other than their 

country-of-origin. The New York Times Guantánamo docket contains a list of over 700 

individuals who were transferred from Guantánamo.356 Of these individuals, over 150 former 

detainees were transferred by the United States to countries other than their nation-of-origin. 

Sifting through the names on the list resulted in the identification of 20 nations-of-origin and 32 

receiving nations common to the former detainees who were not repatriated to their homelands. 

The Appendix attached to this report includes a survey of 17 of the 20 nations-of-origin’s 

domestic laws relating to nationality, citizenship, freedom of movement, and the right to return. 

China and Russia were excluded as former detainees from those countries, Uyghurs and 

Chechens, avoided religious and ethnic persecution by not returning.357 Additionally, Palestine 
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was excluded due to the difficulty of finding domestic law on the topics of nationality and 

citizenship. The Appendix also includes a survey of 20 of the 32 receiving nations’ domestic 

laws codifying various international human rights law and norms. Belgium, Bermuda, Britain, 

France, Germany, Italy, Ireland, and Switzerland were excluded as those nations have attempted 

to respect former detainees’ human rights while integrating them into society.358 Saudi Arabia 

and Afghanistan’s domestic human rights laws are covered under the nation-of-origin survey.359 

The United Arab Emirates was excluded as the country inexplicably repatriated the vast majority 

of former detainees it received.360 The former detainees in the remaining 20 countries have all 

struggled to gain recognition of the rights owed to them under host-nation domestic law.  

B. Background 

Appreciating the legal significance of the incorporation of international human rights law 

and norms into foreign domestic law as it relates to former detainees requires understanding the 

conditions former detainees are experiencing post-release. As an initial matter, the details of the 

post-release agreements between the United States and receiving third nations are largely 

shrouded in secrecy. While State Department officials assert that multiple factors are considered 

in determining where to send detainees, including receiving nations’ commitment to upholding 

human rights and country-of-origin instability, the most important factor seems to be willingness 

of the third country to monitor detainees and mitigate any future security concerns posed by 

them to the United States. However, virtually nothing is known about what conditions the United 

States has imposed on receiving nations during transfer negotiations.361 Without knowing the 

stipulations of transfer agreements, it is difficult to assess whether the deplorable conditions 

being experienced are a direct result of United States policy or receiving nation indifference. 

Regardless, stories of former detainees, as they try to adapt post-Guantánamo, provide invaluable 

insights into animosity and stigma they are forced to endure in their new homes. 

Roughly 30% of former detainees who were resettled in third countries have not been 

granted legal status, which has created a profoundly negative impact on every aspect of their 

lives.362 Furthermore, the home countries of former detainees have done little, if anything, to 

protect their rights abroad, support them in securing legal status, or even assist with efforts to 

repatriate them.363 There are a host of discernible issues that accompany the deprivation of legal 

status, including restricted movement, both within and outside the host nation; inability to 

procure a driver’s license of identification; inability to gain meaningful employment, access 
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healthcare, or pursue an education; food and housing insecurity; disenfranchisement; and access 

to myriad other, everyday activities that most people take for granted.364  

When former detainees in these host nations confront public officials regarding treatment, 

at best they are met with indifference, at worst they provoke open hostility and retaliation. For 

example, former detainee Hisham Bin Ali Bin Amor Sliti reached out to the Slovakian 

government to complain about his treatment and living conditions, stating “I don’t have money 

to pay for energy for my apartment, and for food, I don’t know what to do about it. You brought 

me to your country with [an] agreement, it is unbelievable that you are letting us walk on such a 

dark path. If you don’t want us, take us back to Guantánamo. Contact the U.S. government to 

find a solution to this issue.” The official replied, “Dear Hisham, as you wish, I will let the U.S. 

government know about your preference to live in a solitary confinement in Cuba.”365 

Moreover, being functionally stateless is the source of an array of invisible injuries that, 

while less apparent than not having a job or a passport, are no less deleterious. Picture being 

confined for 20 years in a foreign prison, without due process, in spite of your protestations of 

innocence, where you are subjected to the most extreme forms of humiliation, degradation, and 

violence, including rape and torture, without knowing if or when you will ever return home. 

Then, imagine you are informed that you are being released, but instead of returning home to 

your friends and family, you are being sent against your will to another foreign country that has a 

history of persecuting people of your religious faith. Upon arrival, despite assurances to the 

contrary, you are cut off from society—unable to speak the language, without any identification, 

unable to find a job or house, unable to leave, under constant government surveillance, unable to 

form meaningful relationships due to the stigma and restrictions that surround you, and living 

with the constant uncertainty that at any moment the government will detain or deport you. It 

seems unfathomable, but this is the reality many former detainees face post-release.366 

The psychological toll inflicted on former detainees by this harrowing experience is well-

documented and cannot be overstated. Even before release, conditions in the prison were such 

that hundreds of detainees were diagnosed with post-traumatic stress, depression, anxiety, panic 

attacks, or self-harming behavior.367 The conditions and stigma many former detainees are now 

experiencing post-release only further exacerbate the psychological harm caused by the U.S.’ 

systematic program of torture.368 In fact, Brigitte Ambühl, a Swiss expert on torture and the head 

of medicine and therapy at the Red Cross Clinic for victims of Torture and War, stated that even 
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in a positive environment, with access to quality healthcare, former detainees would likely need 

years of therapy to manage the stress of their experience in Guantánamo.369 Unfortunately, for 

former detainees without legal status, a positive environment, one that meets basic needs of food, 

shelter, and sustenance while providing room to heal, remains elusive and unattainable. 

Given the obstacles to reintegration that many former detainees face, it is imperative that 

they find means to compel their host nations to recognize their rights. While public outrage often 

coalesces with international law to produce results, most people do not consider former detainees 

as sympathetic victims. Despite never having been charged or convicted of a crime, the stigma 

attached to Guantánamo is often enough to deter even the most sympathetic supporter. Likewise, 

with every passing day, the plight of former detainees grows more distant from the public eye. 

Without broad public support and a concrete means of enforcement, resorting to international 

law to resolve former detainees’ plights can be ineffectual. Thus, for former detainees hoping to 

vindicate their rights, foreign domestic law represents a promising starting point. 

C. Analysis of Nation-of-Origin Domestic Law – (See Appendix for Fuller List) 

 As noted above, the domestic law of Yemen is included in the body of this report because 

it is the country of origin of just over half of transferred detainees.     

1. The Example of Yemen: Domestic Law of Yemen 

Beginning with the nation-of-origin domestic law, the focus is primarily on nationality 

law, right to return, and the duties a nation owes to its citizens while they are abroad. Roughly 76 

of the 150 former detainees who were transferred to countries other than their nation-of-origin 

were originally from Yemen.370 Thus, it makes sense to begin the analysis with the rights, duties, 

and obligations Yemen owes to its citizens.371 That being said, Yemen is in a state of upheaval, 

in the midst of a violent civil war fueled by United States support for a Saudi-led coalition, 

which has led to a “humanitarian catastrophe” of epic proportion.372 Over 200,000 people have 

died and more than 24 million people are on the brink of disaster owing to food scarcity and lack 

of medical assistance.373 Given the state of disarray, likelihood of holding the provisional 

government of Yemen accountable for duties it owes to former detainees is slim at best. 

Article 44 of the Constitution of Yemen states that a “Yemeni shall not be deprived of his 

nationality . . . .”374 Article 17 of the Citizenship Law of Yemen reemphasizes this point by 

stating that “[i]n accordance with the Constitution, no Yemeni may be deprived of the Yemeni 

Nationality . . . .”375 Article 57 of the Constitution of Yemen goes on to state that “no citizen may 
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be . . . denied return to Yemen.”376 Moreover, according to Article 48, “[t]he state shall guarantee 

to its citizens their personal freedom, preserve their dignity and their security . . . .”377 In the 

event that a Yemeni citizen’s rights have been violated, Article 51 states that “[c]itizens have the 

right of recourse to the courts to protect their rights and lawful interests. They also have the right 

to submit their complaints . . . to the various government bodies directly or indirectly.”378 

At first glance, both the Constitution and Citizenship Law of Yemen suggest that former 

detainees from Yemen cannot forfeit their nationality without due process of law. It follows that, 

despite their internment in Guantánamo and subsequent resettlement to third countries, former 

detainees are owed the right to return to their homelands if they so desire. Furthermore, based on 

Article 48 of the Constitution, Yemen has failed its duty to safeguard the freedom, dignity, and 

security of its citizens abroad during their time in Guantánamo and after their release. Ideally, 

upon notice of human rights violations suffered by citizens at the hands of the United States, the 

Yemeni government would take concrete steps to lodge complaints with the United Nations 

Human Rights Council against the United States and petition the United States for immediate 

release and extradition of its citizens.379 However, due to ongoing turmoil created by civil war, 

the Yemeni government was in no position to demand return of its citizens.380 Moreover, until 

the conflict is resolved, holding government officials accountable for their inaction is unrealistic. 

While the Yemeni Constitution guarantees the former detainees’ right to return, 

conditions in the country are such that returning is impracticable and exceedingly dangerous. In 

fact, forced repatriation of 18 former detainees by the United Arab Emirates drew the ire of the 

United Nations and international condemnation as it likely violated the principle of non-

refoulement.381 The concern was substantiated when a former detainee, Abdulqadir al Madhfari, 

after repatriation and brief reunion with his family, was abducted and imprisoned in an unknown 

location.382 According to credible reports, both parties to the civil war are operating secret 

prisons throughout the country where torture and other human rights violations are common.383 

Given the persistent violence and lawlessness, former Yemeni Detainees exercising the right to 

return is fraught with peril.  

D. Analysis of Receiving Nation Domestic Law 

 Turning to host nations, the majority of countries that received former detainees have 

codified international human rights law into their domestic law. The bulk of nations surveyed 

have enacted laws guaranteeing rights of stateless persons on par with that of citizens, including: 
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the right to leave; freedom of movement within the country; right to work; right to associate; 

prohibitions against torture, inhumane, or cruel punishment; due process rights; equal protection; 

and observation of international human rights law and norms. Despite these guarantees, the 

rights owed to former detainees by domestic law have largely been ignored by receiving nations.  

As explained above, the domestic law of  Serbia has been included in the body of this report 

because more is known about its treatment of detainees as a receiving country compared with 

other countries. 

1. The Example of Serbia: Domestic Law of Serbia 

Mansoor Adayfi was 19 years old when he arrived at Guantánamo. After 14 years of 

being tortured, beaten, and force fed under United States supervision, he was finally released. 

But, instead of returning home to Yemen, the United States sent him to Serbia, a country with a 

history of open hostility toward Muslims. The Serbian and U.S. governments promised Adayfi 

freedom and the opportunity to start a new life, but those promises have yet to materialize. Since 

resettlement, Adayfi has been denied identification and travel documents, unable to work, under 

constant government surveillance, and has not been allowed to move freely within the country or 

to exit.384 He has experienced housing insecurity due to stigma surrounding his past, struggled to 

access healthcare and education, and has been unable to build or maintain relationships with 

others due to government interference.385 In sum, for himself and other former detainees in the 

country, Adayfi laconically states,” [w]elcome to our life. This, our life: It’s hell.”386 Given 

Adayfi’s experience in Serbia, one could mistakenly assume that Serbia did not offer any 

protection for foreign citizens residing within its territory. However, that conjecture is erroneous. 

Article 3 of the Serbian Constitution states that the “[r]ule of law is a fundamental 

prerequisite for the Constitution which is based on inalienable human rights . . . .”387 Article 16 

provides that “[t]he foreign policy of the Republic of Serbia shall be based on generally accepted 

principles and rules of international law . . . .”388 Article 17 avows “[p]ursuant to international 

treaties, foreign nationals in the Republic of Serbia shall have all rights guaranteed by the 

Constitution and law with exception of rights to which only the citizens of the Republic of Serbia 

are entitled under the Constitution and law.”389 Article 57 provides that “[a]ny foreign national 

with reasonable fear of prosecution based on his race, gender, language, religion, national origin 

or association with some other group, political opinions, shall have the right to asylum in the 

Republic of Serbia. The procedure for granting asylum shall be regulated by the law.”390 
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Moreover, Article 18 asserts “[t]he Constitution shall guarantee, and as such, directly implement 

human and minority rights guaranteed by the generally accepted rules of international law, 

ratified international treaties and laws.”391 Article 20 allows human rights restrictions only “to 

the extent necessary to meet the constitutional purpose of restriction in democratic society and 

without encroaching upon the substance of the relevant guaranteed right . . . .”392 

Here, in the case of Adayfi, the Serbian Constitution appears to guarantee that his rights 

and treatment should be commensurate to that of a citizen, with the exception of suffrage and 

military service. Likewise, based on conditions and treatment of former detainees forcibly 

repatriated to Yemen, Article 57 seems to suggest that Adayfi meets requirements for asylum. 

Article 18 of the Constitution suggests the government should uphold his human rights and that 

any restrictions should be justified based on current behavior, not stigma of his past confinement 

in Guantánamo. Furthermore, according to Article 20, any limitations to his rights should be 

proportionate to the goal of the restriction without infringing on the substance of the right, 

which, without having committed a crime, it is difficult to comprehend how the Serbian 

government rationalizes the current restrictions beyond the fact that Adayfi is a former detainee. 

As to the rights that the Serbian government has denied Adayfi, Article 39 states that  

“[e]veryone shall have the right to free movement and residence in 

the Republic of Serbia, as well as the right to leave and return. 

Freedom of movement and residence, as well as the right to leave 

the Republic of Serbia may be restricted by the law if necessary for 

the purpose of conducting criminal proceedings, protection of public 

order . . . or defense of the Republic of Serbia. Entry and stay of 

foreign nationals in the Republic of Serbia shall be regulated by the 

law . . . .”393 

Article 42 provides that the “[p]rotection of personal data shall be guaranteed . . . Everyone shall 

have the right to be informed about personal data collected about him, in accordance with the 

law, and the right to court protection in case of their abuse.”394 Article 60 states that the “[r]ight 

to work shall be guaranteed in accordance with the law. Everyone shall have the right to choose 

his occupation freely . . . .”395 Finally, Article 68 guarantees that “[e]veryone shall have the right 

to protection of their mental and physical health . . . .”396 

Here again, Serbia’s restrictions and treatment of Adayfi are in clear violation of its own 

domestic law. Denying him travel documents and identification, coupled with his inability to 
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move freely within the country, without due process, is in direct contradiction with Article 39, 

which guarantees freedom of movement. Likewise, these same restrictions prevent his ability to 

freely exit the country, which also implicates Article 39. Furthermore, the ongoing government 

surveillance he is experiencing is a direct violation of his right to privacy, codified by Article 42. 

In addition, without identification it is virtually impossible for Adayfi to secure meaningful 

employment, which violates his right to work. Finally, the same issue arises with the right to the 

protection of mental and physical health in that, without identification or a job, Adayfi’s options 

for accessing and paying for healthcare are severely limited.  

Even assuming Adayfi had somehow violated Serbian law, according to the Serbian 

Constitution, Adayfi should have the right to challenge the unlawful restrictions in court. Under 

Article 21 of the Constitution,  

“[a]ll are equal before the Constitution and law. Everyone shall have 

the right to equal legal protection, without discrimination. All direct 

or indirect discrimination based on any grounds, particularly on 

race, sex, national origin, social origin, birth, religion, political or 

other opinion, property status, culture, language, age, mental or 

physical disability shall be prohibited . . . .”397 

Additionally, Article 22 guarantees “[e]veryone shall have the right to judicial protection when 

any of their human or minority rights guaranteed by the Constitution have been violated or 

denied, they shall also have the right to elimination of consequences arising from the violation . . 

. .”398 Article 25 further states that “[n]obody may be subjected to torture, inhuman or degrading 

treatment or punishment . . . .”399 Article 26 guarantees “[e]qual protection of rights before courts 

and other state bodies . . . Everyone shall have the right to an appeal or other legal remedy 

against any decision on his rights, obligations or lawful interests.”400 Article 37 provides that 

“[e]veryone shall have legal capacity . . . .”401  

Article 76 states “[p]ersons belonging to national minorities shall be guaranteed equality 

before the law and equal legal protection. Any discrimination on the grounds of affiliation to a 

national minority shall be prohibited . . . .”402 Article 56 states:  

“[e]veryone shall have the right to put forward petitions and other 

proposals alone or together with others, to state bodies, entities 

exercising public powers, bodies of the autonomous province and 

local self-government units and to receive reply from them if they 

so request. No person may suffer detrimental consequences for 

opinions stated in the petition or proposal unless they constitute a 
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criminal offense.”403 

Likewise, Article 67 provides that “[e]veryone shall be guaranteed right to legal assistance under 

conditions stipulated by the law . . . .”404 Article 145 suggests all “[c]ourt decisions are based on 

the Constitution and Law, the ratified international treaty and regulation passed on the grounds 

of the Law.”405 Article 166 clarifies the appropriate venue for challenging violations of 

constitutional guarantees, in that “[t]he Constitutional Court shall be an autonomous and 

independent state body which shall protect constitutionality and legality, as well as human and 

minority rights and freedoms. The Constitutional Court decisions are final, enforceable and 

generally binding.”406 Furthermore, Article 167 states “[t]he Constitutional Court shall decide 

on: 1. Compliance of laws and other general acts with the Constitution, generally accepted rules 

of international law and ratified international treaties, 2. Compliance of ratified international 

treaties with the Constitution . . . .”407 

 Article 168 suggests that, regardless of citizenship, “[a]ny legal or natural person shall 

have the right to an initiative to institute a proceedings of assessing the constitutionality and 

legality . . . .”408 Article 170 delineates the scope of a challenge in that “[a] constitutional appeal 

may be lodged against individual general acts or actions performed by state bodies or 

organisations exercising delegated public powers which violate or deny human minority rights 

and freedoms guaranteed by the Constitution, if other legal remedies for their protection have 

already been applied or not specified.”409 Article 149 posits that:  

“[t]he Constitution shall be the supreme legal act of the Republic of 

Serbia. All laws and other general acts enacted in the Republic of 

Serbia must be in compliance with the Constitution. Ratified 

international treaties and generally accepted rules of the 

international law shall be part of the legal system of the Republic of 

Serbia . . . Laws and other general acts enacted in the Republic of 

Serbia may not be in noncompliance with the ratified international 

treaties and generally accepted rules of the International Law.”410 

Moreover, Article 198 exhorts that:  

“[i]ndividual acts and actions of state bodies, organisations with 

delegated powers, bodies of autonomous provinces and local self-

government must be based on the Law. Legality of final individual 

acts deciding on a right, duty or legally grounded interest shall be 

subject to reassessing before the court in administrative proceedings, 

if other form of court protection has not been stipulated by the 

Law.”411 
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Finally, Article 199 provides that “[e]veryone shall have the right to use his/her language in the 

proceedings before the court, other state body or organization performing public powers, when 

his/her right or duty is decided on . . . .”412 

 Again, despite constitutional guarantees, Adayfi has been unable to access courts to 

challenge restrictions imposed on him by the Serbian government. Arguably, his restrictions 

amount to degrading and inhuman treatment in violation of Article 25. Likewise, without any 

illicit behavior, the restrictions can only be motivated by the politics of his past, his nation or 

social origin, religion, language, or a combination of these factors in contravention of the equal 

protection clause of Article 21. According to Articles 67 and 199, Adayfi should be entitled to 

legal assistance in his own language, but again, lacking identification, along with the stigma 

associated with his past and government interference, has made it impossible for him to find a 

Serbian attorney willing to take his case. Finally, even without an attorney, as a person with legal 

capacity, Adayfi should be able to petition the Constitutional Court of Serbia to challenge the 

government restrictions. However, limitations on his movement, and unwillingness by the courts 

to recognize his personhood, have meant that these guarantees are meaningless.  

 Although not without challenges, foreign domestic law offers a realistic pat for 

former detainees to gain host nation recognition of their rights and to move on from anguish and 

torment that is Guantánamo 2.0. For nations that claim to respect international human rights law 

and norms, indifference towards the functional statelessness that former detainees are 

experiences makes these nations just as culpable as the United States for continuing 

Guantánamo’s legacy of torment. For nations that are unwilling or unable to acknowledge the 

rights and duties owed to former detainees, public pressure or United States intervention might 

be the best option to compel the enforcement of the former detainees’ rights. Regardless, the 

United States cannot absolve itself of 20 years of systematic torture and abuse by offloading 

former detainees onto foreign soil; it has an obligation to make good on the promises it made to 

these men. The failure to fulfill this obligation is just as appalling as Guantánamo itself. For a 

nation founded on the principles of liberty and justice for all, it is imperative that the United 

States make this right; not only for the men affected by this aberration, but also for posterity. 
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VII. Double Standards, Contradictions and Comparisons  

A. Introduction 

With much of the discourse about Guantánamo shrouded in secrecy, examining the 

circumstances of the Uyghurs provides an opportunity to reflect on the double standards and 

contradiction with regard to the treatment and resettlement of Guantánamo detainees.  This 

section will examine treatment of the Uyghurs as a way to demonstrate the U.S.’ double standard 

with regard to the treatment of this minority group.  Although the United States is vocal in its 

criticisms of the treatment of Uyghurs in China, it has perpetrated similar harms by its wrongful 

detention of Uyghurs and its resettlement of these individuals in Palau where they have suffered 

in isolation and under suspicion.  It will then review the approaches of some Commonwealth 

countries which have taken some steps to acknowledge culpability and restore the rights of their 

citizens and others whose detention in Guantánamo was a result of their wrongful acts. These 

responses, however inadequate, provide a way forward for improved U.S. practices toward 

former detainees. 

B. Surveillance: The Uyghur Diaspora 

Many in the United States characterize Chinese intimidation policies toward the Uyghurs 

as “crimes against humanity,” yet at the same time fail to recognize that such policies are not 

unlike the surveillance faced by former Guantánamo detainees in third-party receiving countries, 

including the formerly detained Uyghurs at the behest of the United States government.413 

Uyghurs, a Turkic minority, continually face prosecution under the guise of counter-terrorism 

offensives.414 Within the Xinjiang Uyghur Autonomous Region, approximately 1.8 million 

Uyghurs, as well as other Muslim ethnic minorities, are arbitrarily detained in a labyrinth of 

extrajudicial mass internment camps and subjected to forced labor, torture, and political 

indoctrination.415 

This persecution does not end at China’s borders. Over the past 24 years, 1,149 Uyghurs 

living abroad have been detained by their host country’s government per the request of China’s 

security services, while 427 Uyghurs were deported back to China.416 These deportations are a 

violation of various international human rights frameworks including the CAT, particularly 

Article 3, as well as Article 15 clause 2 of the UDHR.417 

Uyghurs abroad are disproportionately targeted for surveillance, both in-person and 

through their social media. Across North America, Asia, and Europe, 95.8% of Uyghurs reported 
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feeling threatened online and 73.5% mentioned they had experienced threats, felt they were 

taking risks using social media, and believed they were under surveillance.418 In Australia, 

Uyghurs have received calls telling them to stop protesting and going to the mosque, while 

Uyghurs in the United States faced financial blackmail by their coerced relatives.419 

Additionally, the Chinese government’s surveillance of the diaspora’s social media presents a 

moral dilemma, since Uyghurs fear repercussions toward their families left behind.420 

Uyghurs deported from Guantánamo also suffer at the hands of their respective receiving 

states selected by the United States. After being captured by mercenary bounty workers for the 

United States in the early 2000s, 17 Uyghurs were imprisoned in Guantánamo.421 Many of the 

Uyghurs were cleared for release by 2004; however officials determined they could not be 

returned to China due to fears of torture.422 Palau, a small Oceanic state, struck a secret deal with 

the United States to house six former detainees.423 For the price of $93,333 per person, the 

United States was able to fly the former detainees, shackled to their seats, to the island on a 

military aircraft.424 For many of the Uyghurs, the island was just “a bigger, lusher 

Guant[á]namo.”425 Unable to leave or readily access religious services because of Palau’s 

remoteness and the small number of Muslims in a predominantly Christian country, many 

Uyghurs felt that the United States and Palau left them “homeless, stateless, [and] moneyless.”426 

Although Palau is described by the U.S. State Department as a “sovereign nation,” its 

true status is complicated since the United States exercises full authority and responsibility for 

defense and security matters within and relating to Palau.427 This oversight authority comes from 

the Compact of Free Association (COFA) which governs relations among the United States, 

Micronesia, the Marshall Islands, and Palau.428 COFA grants the United States broad latitude to 

“assist or act on behalf of the Government of Palau in the area of foreign affairs as may be 

requested and mutually agreed.”429 Additionally, the United States provides immense economic 

support to Palau, totaling $296.4 million as of March 2022.430 Due to this dependence, some 

commentators claim that Palau is a “client state” of the United States.431 Critics argue that the 

United States cares little about the fate of its client states, acts to the detriment of client states’ 

citizens, and governs without regard for their “colonial” legacy.432 The result of this relationship 

may be evident with the circumstances of the Uyghurs. After Uyghurs’ living stipends 

inexplicably ran out amid allegations that the Palauan president mishandled funds appropriated 

for their resettlement, the United States offered no solutions and required none from Palau.433 
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Despite the Uyghur’s treatment by the Chinese being described as a “cautionary tale,” the 

discourse surrounding this issue fails to recognize the parallel situation occurring in both Palau 

and Eastern Europe.434 Former Guantánamo detainees report that they face similarly repressive 

forms of surveillance, stymieing their ability to forge relationships or worship freely.435 The 

circumstances of the Uyghurs may not be that different from that of Mr. Adayfi, whose story is 

explored in section II.A, and who was barred from integrating into Serbian society.436 The 

continual harassment of Adayfi and his colleagues by the Serbian police harmed his ability to 

work, form relationships, and speak to the media.437  Less is known about the circumstances of 

the Uyghurs but from the little public information, their circumstances, particularly with regard 

to their religious practices are likely similar. 

While Western nations swiftly condemned the Chinese government’s actions, the same 

cannot be said about the treatment of former detainees in Eastern Europe. Many of the proposed 

human rights suggestions for Xinjiang’s Uyghurs within Congress’ Executive commission on 

China’s Annual Report could also serve as a solution for Guantánamo detainees. There could be 

greater United Nations involvement in the welfare of former detainees. Just as the United States 

seeks to “call upon China to allow UN special rapporteurs who work on minority issues such as 

racial discrimination, freedom of religion or belief, and the protection of human rights while 

countering terrorism,” special rapporteurs could be appointed to assist former detainees deported 

to third-party nations.438 The expertise of these rapporteurs could regulate the dysfunctional 

system of third-country repatriation and push the current policy towards accepted human rights 

norms. To address the obstacles to religious worship, the United States could adapt their own 

proposed policy which urges Chinese authorities to allow “Muslim ethnic minority populations 

to freely engage in Islamic religious rituals, as a matter of their right to religious freedom” in 

accordance with the UDHR and the ICCPR.439 

Solutions could be gleaned from COFA itself. Section 121(b) asserts that Palau “shall act 

in accordance with principles of international law.”440 If both countries complied, the Uyghurs 

would have been granted freedom of movement sooner, pursuant to Article 13 of the UDHR.441 

Although it is unlikely that the United States will cast the same critical eye towards to the 

treatment of the Uyghurs, the irony still stands that the United States has already proposed easily 

applicable solutions. 
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C. Some Lessons from Commonwealth Country Approaches 

Commonwealth countries as well as the United States violated the rights of the detainees 

discussed in Section II. However, some Commonwealth nations did take some steps, albeit 

insufficient overall, to rectify their wrongs. In the United Kingdom, government officials and 

advocates for British citizens detained pushed for their repatriation.442  The British government 

settled claims for significant sums of money for failure to protect them from torture and 

detention.443 Recently, former detainee Moazzam Begg was allowed to obtain his British 

passport, although it should be mentioned that it was a result of an eight-year struggle.444 

Moreover, the courts of the U.K. prohibited the government from relying on so-called “secret 

evidence” as justification for the wrongful treatment of detainees in contrast with U.S. courts 

who have obstructed such relief based on the state secrets doctrine.445 

A holistic view of reparations informed Canada’s consideration of culpability and due 

process. For example, Omar Khadr, imprisoned at age 15, received redress because Canada 

recognized his diminished liability.446 The Canadian Supreme Court found that Khadr’s 

treatment offends “the most basic Canadian standards” concerning the treatment of juveniles.447 

Rather than the current punitive approach of the U.S. juvenile justice system, embracing 

rehabilitation could help reintegrate former detainees. Additionally, the Australian government 

ensured access to due process for David Hicks. Officials won concessions prohibiting the death 

penalty, securing the presence of an independent legal expert, facilitating unmonitored attorney-

client communications, and, if convicted, guaranteeing that Hicks would serve the remainder of 

his sentence in Australia.448 Most detainees rarely receive this level of consideration.  
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VIII. Human Rights and Detainees’ Right to their Artwork  

At some point during their detention at Guantánamo, detainees were able to create art to 

help them process their trauma and display to others their experience there.449 Former President 

Obama allowed art classes and supplies for Guantánamo detainees in 2010.450 Before then, 

detainees reported they kept their poems, art, songs, and writings hidden from prison 

personnel.451 In October 2017, John Jay College displayed an art show featuring the work of 

Guantánamo detainees, titled “Ode to the Sea.”452 According to the curator of the exhibit, 

Professor Erin Thompson, the exhibit was a way “of showing that indefinite detention harms 

detainees and the people working in the prison.”453 According to Thompson, the artists were 

excited to show Americans that ‘they were human beings, not the monsters the authorities had 

claimed.”454 And just as quickly as that avenue of visual communication opened, it was 

“slammed shut.”455 Just a month following the exhibit, the Department of Defense declared that 

the artwork could no longer leave the prison at Guantánamo.456 

In addition to the cathartic experience and hope that the paintings and other forms of art 

brought to detainees during their imprisonment, the potential for profits from the sales of the art 

also provided some promises for those struggling to start anew after losing 10-15 years of their 

lives while wrongfully detained.457 Seven former detainees, and one still held at Guantánamo, 

have signed a letter to President Biden, asking that he overturn the Trump-era decision to keep 

their artwork from them.458 Khalid Qasim, the detainee still has at Guantánamo, says that if the 

U.S. government does not release his art, he will not leave Guantánamo either.459 He says “[t]he 

U.S. [government] has destroyed my life. My paintings are the only part left of me.”460  

A. International and Domestic Right to Art 

Article 10 of the International Covenant on Civil and Political Rights (ICCPR) includes 

the provision that “the penitentiary system shall comprise treatment of prisoners the essential aim 

of which shall be their reformation and social rehabilitation.”461 Additionally, the Geneva 

Convention Relative to the Treatment of Prisoners of War, art. 119, provides prisoners of war 

with the right to take with them any personal effects, correspondence, and parcels from their time 

incarcerated.462  

Under the ICCPR, social rehabilitation and reformation are the primary goals of 

incarceration.463 Thus, according to the provisions of the treaty, the deprivation of detainees’ 

access to their art, particularly is it may provide detainees who may wish to sell their art with the 
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possibilities of economic supports and more, contradicts this reformative aim and violates human 

rights obligations.464  Additionally, deprivation of access to their art is a direct violation of the 

Geneva Convention Relative to the Treatment of Prisoners of War, art. 119 which allows them to 

take their personal effects; indeed, their art is, essentially, the only “personal effect” they have 

left after years of detainment.465 

The issue of depriving one’s art as a form of stripping them of their human dignity is not 

a new one.466 Nazis looted art from Jewish homes during the Holocaust and families have 

struggled for years to have it returned to them, a symbol of their ancestors’ culture and 

humanity.467 It can reasonably be assumed that the U.S. government feared that the American 

people and the rest of the world might – through the art that they created-- begin to see the 

victims of their torture as human beings, worthy of dignity and fundamental rights.468 

According to Alka Pradham, a human rights attorney representing Ammar al-Baluchi, a 

former Guantánamo detainee, public displays of art from the prison humanized the prisoners, and 

the commentary about the exhibit “was overwhelmingly sympathetic” to the detainees.469 The 

controversial policy prohibiting detainees from keeping their art cast the DoD in a negative light 

and as Pradhan notes, there is no legal reason why detainees who were never charged and cleared 

for release should not be allowed to sell their art.470 Not only is artwork therapeutic for former 

detainees, it’s also a “powerful mitigation tool for defense attorneys in prosecution, . . . [and] no 

other prison has exerted this kind of control over detainee artwork.”471 

Additionally, Article 27 of the Universal Declaration of Human Rights (UDHR) provides 

that “[e]veryone has the right to freely participate in the cultural life of the community, to enjoy 

the arts and to share in scientific advancement of its benefits.”472 Similarly, Article 15 of the 

International Covenant on Economic, Social, and Cultural Rights provides all individuals with 

the right “[t]o benefit from the protection of the moral and material interests resulting from any 

scientific, literary, or artistic production of which he is the author.”473 

These international human rights provisions provide individuals the ability to participate 

in artistic and cultural endeavors, but also to benefit from the “material interests” resulting from 

them—i.e. the sales of Guantánamo art.474 Article 19(2) of the ICCPR also provides the right to 

freedom of expression, including the “freedom to seek, receive and impart information and ideas 

of all kinds . . . in the form of art.”475 Under this provision, the former detainees are endowed 

with rights to express their experiences through art, and also to communicate that experience via 
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their art to others.476 Their art should not remain locked away, invisible to the world.477 

Along with international law, the United States has federal regulation and policy that 

enables artistic expression and access to detained individuals.478 Under Army Regulation 190-8, 

a detaining power must transport personal effects and property with a detainee in the event he is 

transferred or repatriated.479 Inmates in the Federal Bureau of Prisons system are permitted to 

create art and crafts and distribute them to family and visitors, display them in public spaces, and 

sometimes sell them.480 

According to the United Nations handbook regarding treatment of violent extremist 

prisoners, “[t]he creative process also enables the communication of feelings and emotions 

associated with significant life events and can help in coming to terms with trauma, depression, 

and mental health issues,” which is why it is recommended by the United Nations to include art 

therapy in carceral spaces to engage with detainees.481 To be stripped of one’s humanity through 

the torture tactics at Guantánamo and then, upon release, be prevented from taking the one 

personal effect left after decades of imprisonment, only builds on the existing trauma of those 

who suffered at Guantánamo.482 

B. Destruction of Guantánamo Detainees’ Art 

In addition to locking away the artwork of detainees, the government has also destroyed 

art from Guantánamo, presumably both as punishment and to prevent it from being seen by the 

rest of the world.483 In fact, reports note that “much of the art . . . over the years has been 

destroyed.”484 Prior to locking down the art in 2017, 100 detainees went on a hunger strike in 

2013 and military personnel invaded the prison and took artwork and legal documents from 

detainees’ cells.485 Since then, legal counsel and families of detained people have endeavored to 

protect and safekeep the arts so that some prominent pieces have seen the light of day.486 For 

those who lacked legal representatives or a pathway of communication with family, their art 

remains unattainable and hidden away from them.487 

Many critics consider destruction of one’s expression as a form of censorship, especially 

when driven by motive to repress messages that paint government in a negative light.488 While 

some may claim detainees are not entitled to protection under the First Amendment’s free 

expression provision because they are not U.S. citizens or technically on U.S. soil, they are in the 

care and control of U.S.-sanctioned actors at a U.S. military prison.489 Regardless, destruction 

violates the spirit that the United States boasts as a place of free expression, even when 
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expression is critical of government.490 

Detainees self-censor much of their art already, knowing that if they were to paint what 

was happening to them in Guantánamo, their art would “almost certainly not be allowed out.”491 

But, making art was also a form of escape for those in detainment.492 It “represented an 

expression of feelings about the unclear future—things [they] were deprived of, things [they] 

dreamed of.”493 “It helped. Yes, it relieved the stress, made people less aggressive, and the 

beautiful thing is that instead of seeing things around [them] in a trivial way, it makes [detainees] 

see them with an artist’s eye, which [gave them] a feeling of spiritual evasion from the prison,” 

said Djamel Ameziane, a Guantánamo artist.494 As for the future of Guantánamo art, signatories 

of the letter to President Biden have amplified their cause in the media and through other 

channels.495 

******* 

As of the writing of this report was concluding, the Pentagon partially lifted the ban, and 

decreed that detainees would be allowed to take “a practicable quantity of their art” upon release; 

however, the art would remain the property of the United States.496 The policy is both vague and 

continues to encroach on the rights of the detainees to their property.  As Mansoor Adayfi has 

written,  

the questions we must ask the defence department, specifically, are: 

what makes detainees’ artwork US property? Where exactly in the 

US constitution does it state that prisoners’ artwork belongs to the 

government? What about detainees’ intellect? What about their 

creativity? Are these also the government’s property? Who owns the 

copyright to the prisoners’ artworks? If it is government property, 

how are they going to treat it? Where is it now? 

This is slavery, theft and cruelty. The defence department needs to 

explain its future policy regarding detainees’ artwork. People need 

to know what will happen, and current and former prisoners have 

the right to know too.497 

 

The road is long, but the artists remain hopeful.498 
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Conclusion 

 Guantánamo is a stain on U.S. history and a stain on the lives of every former detainee 

who was never charged with a crime, never convicted, and never given the opportunity to 

properly rebuild their lives after release. As a matter of domestic U.S. law, foreign domestic law, 

and international law, the former detainees are entitled to the right to choose their place of 

residence, the right to obtain proper residency and travel documents, and to be resettled in ways 

that afford them full human rights, including freedom of movement, ability to seek medical care 

and treatment and freedom from persecution in countries with known hostile dispositions toward 

Guantánamo detainees and Muslims.  

 The rights of former detainees and approaches to reparations and statelessness can be 

viewed through myriad analogous categories under which persons are afforded greater rights and 

protections than Guantánamo detainees have ever received but to which they are entitled. 

International law regarding both statelessness and refugees includes fundamental human rights 

principles that the United States has a duty to implement.  

It is clear from the narratives of former detainees, as well as the unambiguous history of 

torture, destruction of property, and censoring of self-expression, that persons detained at 

Guantánamo have suffered unimaginable consequences without being so much as charged with a 

crime. Former detainees are burdened with a unique status, never fitting perfectly into any one 

category that would afford them full protections under any one law. As the ones responsible for 

detainment and repatriation, as well as the care of persons while detained at Guantánamo, the 

United States government must take the first step in restoring the liberty and full human rights of 

the former detainees. 
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Appendix 

 
 

The Appendix that reviews Foreign Domestic Law: Legal Rights and 

Pathways for Repatriation or Resettlement can be found at  
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