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INTRODUCTION

The Merchant Cash Advance (MCA), which is increasingly

referred to as revenue-based finance,1 is a relatively new and

highly controversial form of small business financing. The trans-

action is structured not as a loan, but rather as a sale of future

receivables.2 In exchange for cash up front, the merchant pledges

its future business income to the funder, and the funder is repaid

through daily or weekly ACH transfers from the merchant’s bank

account.

MCAs are marketed to small businesses with bad credit.3

Proponents argue that they fill a void in small business lending,

providing a financial lifeline to businesses that are not eligible

for traditional financing sources. MCAs are also advertised as

being more flexible and adaptable than traditional bank loans.

Consider this hypothetical, which is based loosely on an

advertisement from a revenue-advance company’s website:

Emily4 owns a coffee shop in a popular New England ski town. She

wanted to increase her marketing footprint and took out a $6,000

MCA to fund an advertising campaign. Emily received her advance

almost immediately and her repayments were a flexible 10% of her

daily revenues. So, in the winter months when business was boom-

ing, she paid off her advance more quickly, and in the warm-

weather months, when revenue was down, she was able to pay less.

Emily repaid her advance in full in six short months and is now

working with her funder to finance her business’s expansion to new

locations.

For all I know, the website depiction on which this hypothetical

is based features a real client, and the charming depiction of

small-business success is a veritable win for this funder, the cli-

ent, and the industry. Available case law suggests, however, that

many merchants’ interactions with MCA funding companies have

not been so positive. First, the costs of this type of lending are

often astronomical—with effective interest rates of several

hundred percent—and the daily repayments are often unsustain-
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able for the small businesses. Second, many

merchants have learned to their detriment that

the advertised flexibility in repayment offers

little meaningful relief. When merchants have

needed, desperately, to ratchet down the daily

draws, many have faced either contractual bars

to adjustment or simple refusal by their funders.

Failure to maintain a sufficient deposit account

balance has led to aggressive enforcement ac-

tions, and merchants’ desperate attempts to

avoid financial ruin has led to follow-on legal

problems, including denial of a discharge in

bankruptcy.5

MCAs are appearing in bankruptcy and non-

bankruptcy courthouses with increasing

frequency. State courts in New York, Connecti-

cut, and other jurisdictions are inundated with

MCA enforcement actions against merchants

who could not keep up with their payments.6

Federal courts have increasingly confronted

these transactions in the context of RICO class

actions filed by borrowers, including the CEO of

MyPillow, Mike Lindell.7 Senior secured lenders

have sued MCA companies for impairing their

rights in the underlying receivables.8 There have

also been enforcement efforts against certain

MCA funders by state attorneys general, the

Federal Trade Commission, and the Securities

and Exchange Commission.9 Bankruptcy courts,

for their part, are encountering debtors whose

MCA obligations are stacked mile-high as they

enter bankruptcy, generating a variety of actions

by and against the funders.

In my April 2022 Bankruptcy Law Letter, I

argued that many MCA agreements are loans in

sale’s clothing and therefore are vulnerable to

usury challenges that could void the underlying

transaction.10 At the time, just three years ago, a

weighty body of authority refused to recharacter-

ize MCA agreements as loans. Only a small

number of bankruptcy courts and commercial

law scholars had begun challenging the prevail-

ing characterization of these transactions as

sales by looking beyond the contractual language

to deeper commercial realities. I concluded that

courts:

should not take the contract’s representations

about risk allocation at face value and must

instead consider them in light of the broader

transactional realities of the agreement. Bank-

ruptcy courts are accustomed to this type of

skeptical analysis and have generated some of

the more thoughtful decisions on these matters to

date. Bankruptcy courts’ future opinions on these

matters, so long as they are published or publicly

available, could bring welcome coherence [to the

characterization of MCA agreements].11

Although that issue’s analysis cut “against the

grain of much of the existing MCA case law,”12

the ground has shifted substantially in the years

that have followed. This issue of the Bankruptcy

Law Letter surveys the legal landscape of MCA

transactions in bankruptcy, providing updates

and commentary on MCA-related issues that

bankruptcy courts might face.
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THE STRUCTURE OF A MERCHANT

CASH ADVANCE

Merchant Cash Advances are a form of

receivables-based financing.13 The transaction is

structured as a purported sale of future earnings

in exchange for up-front funding. The merchant

receives an immediate infusion of cash, typically

much more quickly than a traditional bank loan

would arrive (assuming the merchant is eligible

for traditional financing). In exchange, the

merchant pledges to the funder a specified per-

centage of its daily revenue.14 The funder typi-

cally receives repayment through regular ACH

sweeps from the merchant’s bank accounts.15

Daily bank transfers are a common feature of

MCA transactions.

MCAs have some similarity to a factoring ar-

rangement, but they are distinct in several

respects. First, an MCA involves the sale of a

specified percentage of total receivables (or total

receipts)16 rather than identified receivables.

Second, the receivables are not collected from

the account debtors directly, as is often the case

in factoring arrangements. Rather, as noted,

repayment is accomplished by withdrawals of

funds from the borrowers’ bank accounts. Third,

in light of this structure, MCA funders typically

undertake no due diligence regarding the credit-

worthiness of the account debtors.

The amount of each daily draw (often termed

the “Daily Amount”) is ostensibly calculated17 to

represent the percentage of the merchant’s

projected daily receivables that have been “sold”

to the funder.18 The rate of repayment is theoreti-

cally adjustable as the merchant’s actual reve-

nue varies according to the terms of a “reconcili-

ation” provision.19 An example of a reconciliation

provision appears here:

The Initial Daily Amount is intended to represent

the Specified Percentage of [Merchant’s] daily

Future Receipts. For as long as no Event of

Default has occurred, once each calendar month,

[Merchant] may request that [Funder] adjust the

Daily Amount to more closely reflect the [Mer-

chant’s] actual Future Receipts times the Speci-

fied Percentage . . . No more often than once a
month, [Funder] may adjust the Daily Amount on
a going-forward basis to more closely reflect the
[Merchant’s] actual Future Receipts times the
Specified Percentage . . . After each adjustment
made pursuant to this paragraph, the new dollar
amount shall be deemed the Daily Amount until
any subsequent adjustment.20

As we will explore later, some of these reconcilia-

tion provisions may be illusory in application.

But regardless of whether the contract permits

the adjustment of the daily payment (and, by

extension, the term of repayment) to reflect

actual receipts, the funder is ultimately entitled

to receive a specified total amount.

MCA agreements commonly feature “events of

default,” terms more commonly found in a lend-

ing contract, which permit acceleration of the

MCA repayment obligations and allow the funder

to pursue additional remedies. Default might oc-

cur under an MCA if the merchant “admits in

writing its inability to pay its debts,” is adjudi-

cated bankrupt, terminates its business, or

changes its deposit accounts.21 Default of an

MCA can open up a range of remedies to the

funder. Indeed, MCAs have become notorious in

recent years for their aggressive remedial

provisions.22 MCA transactions are commonly ac-

companied by confessions of judgment, which al-

low the funder to obtain judgment upon the

counterparty’s default without the formalities of

bringing suit.23 Likewise, MCAs are typically

backed up by security interests in a large pool of

the merchant’s collateral—not just the assigned

receivables—and one or more personal

guaranties.

Not surprisingly, MCAs can have a significant

and immediate effect on businesses’ operations

and further deepen a business’ cash flow

problems. When a merchant fails to generate suf-

ficient revenue to support the daily withdrawals

of its MCA lenders, and if it is unable to recon-

cile or otherwise adjust payments, it may take

out additional MCAs to avoid default on the

earlier MCA. It is not uncommon for a debtor to

enter bankruptcy with several MCA obligations

outstanding, sometimes having pledged more
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than 100% of their receivables to various

funders.24

SELECT BANKRUPTCY ISSUES
PRESENTED BY MCAS

Many MCA funders lie low through the bank-

ruptcy case, taking no action.25 Others aggres-

sively assert their interests.26 But as highlighted

in this section, a constellation of issues involving

MCAs and the businesses they fund can arise in

bankruptcy. When MCAs come to the fore of a

bankruptcy case, a central question tends to

dominate: what is an MCA, and what are the

nature of the MCA funder’s rights in the debtor’s

property? Put more specifically, is an MCA a

“true” sale of receivables, or instead a loan in

disguise?

This issue is fundamental to all sorts of bank-

ruptcy matters, beginning with the scope of the

estate. If the debtor’s receivables have been

“sold” to a funder, then they are arguably not

property of the estate and not subject to the

Code’s cash collateral rules.27 Few courts have

held as much because, among other things, fewer

than all of the receivables have been pledged to

any individual funder.28

The loan-sale distinction is also relevant to the

question whether § 552 of the Bankruptcy Code

applies to the transaction. Section 552 limits a

prepetition security interest from attaching to

property acquired by the estate but would not af-

fect the rights of a pre-petition buyer.29 How this

provision fits onto a transaction that purports to

be a sale of receivables not yet acquired by the

debtor is unclear. Yet one court has observed that

a bankruptcy filing would disrupt the rights of

an MCA funder in post-petition property, no mat-

ter the transaction’s classification:

If we concede that the Agreement effects, as it

purports, a “true sale” of Debtor’s receivables and

does not constitute merely the purported grant of

security interests therein, then any purported

transfer of post-petition receivables that was not

approved by the Court using the law and proce-

dure provided by 11 U.S.C. § 363, is an unautho-

rized post-petition transfer of estate property and

avoidable pursuant to 11 U.S.C. § 549. Were there

to be any such unauthorized transfer, then Cred-

itor’s claim would be fully disallowable pursuant

to 11 U.S.C. § 502(d).30

MCA funders might attempt to argue that any

transfer of receivables occurred prepetition,

when the purported sale was made. But that

construction is inconsistent with the concept of

nemo dat quod non habet: one cannot give what

they do not have.

MCA classification has also arisen in the

context of preferences and fraudulent transfers.

The MCA withdrawals preceding a bankruptcy

will frequently be preferential in effect, as they

allow the funder to receive more than it would

have if the transfers had not taken place.31 The

question is whether MCA sweeps amount to a

transfer of interest of a debtor in property, and

whether they occur on account of an antecedent

debt. Some MCA funders have argued that

because they purchased the receivables outright,

the debtor no longer has an interest in them.

Some courts have observed that this position is

inconsistent with the underlying transaction,

which typically assign to the MCA provider only

a percentage of future receivables. Because the

seller/debtor retained a residual percentage of

the receivables belonged to the debtor, prefer-

ence liability might arise from the withdrawals.32

MCA funders have also argued that they are

not “creditors,” and the repayments of future

receivables are not on account of antecedent

debts. But several courts handling this issue

have found that preference liability may arise

even if the underlying transaction were a sale,

because the merchant’s unfulfilled obligations

under MCA transactions fall within the capa-

cious definition of “debt.”33

MCAs arise in a host of other bankruptcy

contexts that are not necessarily dependent on

the loan/sale distinction. For example, MCA

transfers have been challenged as constructively

fraudulent transfers in bankruptcy and non-

bankruptcy litigation.34 A key issue in these ac-

tions is not the characterization of the transac-
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tion as a loan or a sale, but rather whether the

merchant receives reasonably equivalent value

for the rights the MCA funder obtains. Some

courts have been reluctant to find that the

transfers are for less than reasonably equivalent

value, acknowledging that the merchant receives

a vital cash infusion in the transaction.35

As one court explained:

An assessment of reasonably equivalent value

must take into account any intangible value that

a party receives. Funding Metrics provided a

funding option to the Debtor when no other lender

would, providing Goodnight a tenuous lifeline to

remain in business. However draconian the terms

of that funding may seem in hindsight, that

lifeline is a value received by the Debtor.36

But the Minnesota District Court held that an

MCA to a deeply insolvent debtor lacked reason-

ably equivalent value, and the Minnesota Court

of Appeals affirmed.37 The court emphasized the

effective interest rate of 84%, which (while tame

by MCA industry standards) was “far in excess”

of the rate for similar transactions.38 It also

highlighted that a large portion of the funding

extended was immediately spent to pay off daily-

payment obligations to pre-existing creditors. Al-

though the borrower’s cash flow was temporarily

improved from the MCA by lowering the compa-

ny’s daily payments, that change was primarily

attributable to the longer loan term provided by

the most recent MCA transfer. Taken as a whole,

the transfer was tantamount to extending the

terms of the prior loans at a cost of an additional

$700 per day.39

Another pressing question is whether obliga-

tions owed to MCA companies in bankruptcy

ought to factor into the subchapter V debt-limit

calculation.40 To be eligible for subchapter V of

chapter 11 of the Bankruptcy Code, a debtor

must, among other things, have “aggregate

noncontingent liquidated secured and unsecured

debt as of the date of the filing of the petition

. . . in an amount no more than $3,024,725.”41

One court has held that “[f]or eligibility purposes,

a proof of claim filed as a true sale would not

generally be included in the Subchapter V debt

limit calculation.”42 On that basis, the court

found that several MCA transactions should not

factor into the debtor’s debt limit.

It is not clear why obligations owed under an

MCA transaction, even if it is a true sale, ought

not qualify as a debt. The Bankruptcy Code

defines “debt” as “liability on a claim.”43 “Claim,”

as readers well know, has a capacious definition

that sweeps in obligations beyond those owed by

traditional loans. As discussed more below, the

loan/sale distinction in an ordinary case is tied

to whether the seller/borrower has residual

obligations to the buyer/lender. But if the bank-

rupt seller owes some residual obligation to the

buyer, then that obligation would qualify as

debt.44 And if the obligation is debt, the question

for subchapter V eligibility purposes is whether

it is contingent or unliquidated.45

This analysis raises a fundamental analytical

point involving MCAs: determining whether an

MCA should count toward the debt limit is so

challenging because our intuition is that a sale

of accounts should not be accompanied with

residual liability. Not only that, but MCA funders

take pains to state that they are taking on the

risk of the merchant’s business not generating

sufficient receivables to repay the advance. All of

this leaves readers with the reasonable intuition

that if an MCA borrower’s business fails, the

merchant would not owe anything to the funder

and there would be no claim in a later bank-

ruptcy case. The cognitive dissonance arises

because the MCA’s default and acceleration

clauses, among other terms in the MCA agree-

ments, strap merchants and their principals with

extensive residual obligations. The following sec-

tions begin to explore how this feature is a strong

indication that recharacterization of MCA trans-

actions as secured loans is appropriate.

THE TRUE-SALE ANALYSIS: AN

ANALYTICAL FRAMEWORK

The prior section explored how many bank-

ruptcy issues involving MCAs turn on whether

the transaction is properly characterized as a
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sale or should be recharacterized as a secured

loan. Much of the case law on MCA recharacter-

ization has developed in state courts, which tend

to encounter it when determining whether the

transaction is usurious and void under applicable

law. The analysis is technical and fact intensive,

and is guided by a body of case law that is

“remarkable for its incoherence.”46 This section,

which builds upon my earlier Law Letter on the

topic, attempts to identify analytical tools that

are useful in applying the true-sale doctrine to

MCA transactions.

When weighing whether a transaction styled

as a sale is a true sale, the core of the inquiry is

to assess which party—buyer or seller—holds

the risks, benefits, obligations, and other attri-

butes we typically associate with ownership.47

When an item of property is sold, the buyer takes

on the upside and downside risk of that item’s

future performance. With a secured loan, in

contrast, the lender’s entitlement to payment is

not dependent on the performance or value of

the underlying collateral.48 Further, in a typical

sale transaction, the buyer controls the asset and

must take on the obligations associated with

ownership, such as servicing accounts.49

Many courts evaluating MCA transactions

focus their analysis narrowly on three dimen-

sions of the agreement: (1) Whether the agree-

ment includes a reconciliation provision, which

purports to adjust the merchant’s payments if

the merchant’s business falters; (2) Whether the

agreement’s term is finite; and (3) Whether the

funder has recourse if the merchant declares

bankruptcy.50 Professors Hilson and Sepinuck

explain in detail why these terms may not have

the probative value that courts attribute to

them.51

A broader point is that when courts attempt to

conduct a true-sale analysis mechanically, by

looking for the presence or absence of these or

other factors, they can easily overlook the com-

mercial realities of a transaction. This is a par-

ticular risk in MCAs, because MCA agreements

are carefully drafted to demonstrate compliance

with this test. Consider the following common

language, which (together with any reconcilia-

tion provision) strongly suggests compliance with

the three-factor test described above:

[Merchant] is selling a portion of a future revenue
stream to [Finance Company] at a discount, not
borrowing money from [Finance Company]. There
is no interest rate or payment schedule and no
time period during which the Purchased Amount
must be collected by [Finance Company].52

and

If Future Receipts are remitted more slowly than
[Finance Company] may have anticipated or
projected because [Merchant’s] business has
slowed down, or if the full Purchased Amount is

never remitted because [Merchant’s] business

went bankrupt or otherwise ceased operations in

the ordinary course of business, and [Merchant]

has not breached this Agreement, [Merchant]

would not owe anything to [Finance Company]

and would not be in breach of or default under

this Agreement.53

If a court looks more closely at the transaction,

it may be the case that adjustments to the pay-

ment amounts were functionally unavailable, or

that breach was inevitable, or that a business

failure or bankruptcy filing would permit enforce-

ment against the guarantor or other collateral,

rendering these clauses inaccurate and

superfluous. It is thus important to approach a

true-sale analysis by remembering that “the

substance of MCA transactions may belie the

contracts’ careful descriptions of risk

allocation.”54 Courts must look beyond the con-

tract’s window-dressing to evaluate the true com-

mercial nature of these transactions. The ulti-

mate question, again, is whether the buyer has

acquired the risks and rewards of the purchased

receivables (in line with a true sale) or has

instead contracted for a repayment that does not

vary based on the performance of the assets (in

line with a secured loan).

As discussed at greater length in my earlier

Law Letter, a number of factors can help courts

gauge a transaction’s allocation of risk.55 These

include:

(1) the seller’s right to excess collections,

BANKRUPTCY LAW LETTERAPRIL 2025 | VOLUME 45 | ISSUE 4

6 K 2025 Thomson Reuters



including whether the contract permits the

seller to repurchase the property or retain

other residual rights in the property,

(2) the buyer’s risk of loss, which could be

facially present but effectively placed back

on the seller through chargebacks, price

adjustments, guaranties, or indemnifica-

tion provisions,

(3) the extent of any pre-transaction credit in-

quiries relating to the account debtors,

which demonstrates the buyer’s interest in

the credit worthiness of account debtors,

(4) the allocation of servicing obligations, as

seller servicing (particularly if the seller

commingles the proceeds of collection

before remitting payment to the buyer)

may be consistent with a lending relation-

ship,

(5) the language of the agreement, although

courts tend to view this factor with some

skepticism, and

(6) other indicia that the seller has retained

control of the assets.

The existence of a UCC financing statement filed

by the merchant is not, however, indicative that

the transaction is a loan. Article 9 of the UCC

applies to both sales of and security interests in

receivables, which makes it both common and

prudent for a purchaser of accounts to perfect its

interest by filing.56 With that said, the scope of

the security interest may be probative to the

ultimate risk that a debtor has taken on. In In re

Shoot the Moon, for example, the court found the

fact that the funder had broad remedial rights

against all of the merchant’s collateral, together

with personal guaranties, to support a finding

that the funder took on essentially no risk that

the receivables transferred would not perform.57

In the case of MCAs, one additional point bears

mentioning: a transaction that transfers a per-

centage of unidentified receivables presents a

fundamentally lower risk to the buyer than the

sale of identified receivables would provide.

Consider a cash-strapped supplier who ships

inventory to various retailers with payment due

within 30 days of delivery. If the supplier sold

those receivables, the purchaser would obtain

the supplier’s rights to be paid from the retailers

for goods sold. Some of the retailers will pay on

time; some will pay late; and some will not pay

at all. In a typical, true sale of receivables, the

buyer acquires the package of receivables with

these realities in mind. It likely investigates the

retailers’ credit worthiness and adjusts the pay-

ment price to reflect the risk of nonpayment. It

often takes on the duty of collecting payment.

And, as emphasized throughout, the buyer enjoys

the risks and rewards that come when the

receivables are collected. Put simply, most of the

factors in the list above are present and signify a

true sale.58

In an MCA, this is not how it works. The

funder takes an interest in an unspecified share

of receivables, which means, quite simply, the

funder always gets the good ones. The funder

draws its payment from whatever money the

debtor has available, which include accounts that

have been paid, funds from other MCA compa-

nies, and any other monies that happen to be in

the debtor’s deposit account. In this way, the

MCA funder’s recovery is in no way tied to the

performance of any individual account. If 20% of

the accounts go uncollected, or 50%, or 70%, the

funder’s ultimate recovery remains payable from

the first dollars received by the merchant. A

reconciliation of the MCA, if available, could

adjust the timeframe for repayment, but would

not alter the principal amount owing.59 And,

frequently, insufficient account balances or

missed payments constitute default. In this re-

spect, the risk to the MCA funder “is derivative

or secondary, that is, the borrower remains liable

for the debt and bears the risk of non-payment

by the account debtor, while the lender only

bears the risk that the account debtor’s non-

payment will leave the borrower unable to

[pay].”60 Even that risk is mitigated by the

extensive collateral packages, personal guaran-

ties, and other remedies that accompany MCA

transactions.
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SHIFTING TIDES IN MCA
RECHARACTERIZATION

When my earlier Law Letter on MCA transac-

tions was published, the weight of case law

characterizing MCA agreements concluded that

MCAs are true sales.61 Courts reasoned that the

merchant’s obligation to pay for the advance is

dependent on the collection of the underlying ac-

counts, thus placing the transactional risk pri-

marily on the funder.62 At that time, a small

number of courts had begun to find recharacter-

ization appropriate for the reasons discussed in

the prior part.63 Several courts reached that

conclusion after finding the contractual reconcili-

ation clauses, which purported to adjust the

amounts owing by the merchant, were either

wholly discretionary on the part of the funder64

or tied to other contractual provisions that make

them ineffective.65 Some courts observed that the

extensive collateral packages, guarantees, and

contractual default provisions baked into MCAs

resulted in a risk profile far more akin to a loan

than a sale.66 But these were outlier cases.

The landscape has shifted significantly since

that prior article, with a groundswell of cases in

New York courts supporting recharacterization

of MCAs as secured loans. The trend appears to

have started with several actions filed in the U.S.

District Court for the Southern District of New

York, which confronted MCA characterization in

the context of class actions for violations of the

Racketeer Influenced and Corrupt Organizations

(RICO) Act.67 The thrust of the plaintiffs’ argu-

ment was that the MCA transactions were

disguised loans void under New York law for

criminal usury, and therefore were “unlawful

debts” for purposes of RICO.

Haymont Urgent Care v. GoFund Advance,

LLC is instructive. In considering whether

plaintiffs had sufficiently pled that an MCA

agreement was a usurious loan, the court refused

to confine its analysis to the narrow, three-factor

test popular in New York courts. It noted that

factors such as the indefinite loan term, reconcili-

ation provision, and lack of recourse in bank-

ruptcy facially support a sale characterization,

but “the actual operation of the contracts mud-

dies this picture.”68 Namely, although the con-

tract featured a reconciliation clause, it was

invokable only five days per month. This could

be unworkable in transactions with repayment

periods less than one month, or if a merchant hit

a rough patch between reconciliation windows.

Not only that, but the reconciliation clauses

vested the funder with the discretion to request

documentation as a condition to reconciliation,

which the court noted could supply a pretext for

denying reconciliation.69 Looking beyond the

reconciliation provision, the court emphasized

that the receivables pledged were not identified

in the contract, which means that there is no

transfer of “risk of nonpayment by any specific

customer.”70 Likewise, merchants have the re-

sponsibility of servicing the accounts and can

use any revenues for whatever they like, so long

as the daily remittances are made.71 Finally, the

MCA featured aggressive loan-like remedies that

sprung into effect if the merchant defaulted. All

of these allegations, taken together, were suf-

ficient to plead that the transactions functioned

as loans.72

Other SDNY cases have reached similar

outcomes.73 Fleetwood Services, LLC v. Ram

Capital Funding, LLC is a particularly thorough

and thoughtful opinion on the allocation of risk

in an MCA transaction.74 All of these cases,

however, are useful tools to understand the inter-

relationships between various MCA provisions—

particularly the limitations of contractual recon-

ciliations—and how to assess the risk allocation

in a sale of future receivables.75

New York state courts have found this shift in

focus persuasive. In HiBar Capital v. Parkway

Dental Services, the Supreme Court of New York

permitted reargument and ultimately vacated its

prior order that refused to set aside a default

judgment obtained by the MCA funder. The court

noted that “[f]ederal courts have engaged in a

more thorough and exacting scrutiny of merchant

cash advance agreements, looking at the agree-

ments in a holistic and comprehensive manner
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and the conclusions they have reached are

compelling.”76 It ultimately concluded that “there

are surely questions raised whether the agree-

ment comports with the requirements necessary

to be considered a genuine cash advance

agreement.”77

Another New York state court noted, in an

opinion denying the funder’s motion for summary

judgment, that it “has dozens of matters on its

docket filed by the various entities under which

Plaintiff operates,” all of which were seeking

judgment on defaulting borrowers. The court

surmised that “Plaintiff has a business of mak-

ing loans under a variety of aliases to desperate

small businesses, bleeding them dry, and then

getting personal judgments against the

owners.”78 It concluded that the contract “smacks

of chicanery” and refused to “be used as a cudgel

to enforce potentially illegal or unconscionable

contracts.”79

This shift in decision-making in New York

courts has been accompanied by several signifi-

cant public enforcement actions, which have

driven some of the most aggressive MCA compa-

nies out of the market. The Federal Trade Com-

mission, the New York Attorney General, and

the New Jersey Attorney General have pursued

actions against Yellowstone Financial and its af-

filiates, resulting in settlements that include Yel-

lowstone paying over $1 billion in penalties,

canceling outstanding MCA obligations, ceasing

litigation, and terminating judgments and liens.80

The Yellowstone companies and certain of their

principals have also agreed to cease participa-

tion in the MCA market. Enforcement actions

have also been pursued against Richmond Capi-

tal and its various affiliates, among others,

generating several large judgments finding the

transactions were usurious loans.81 Sales of

participations in MCAs have also drawn the at-

tention of securities regulators, some of which

have found that MCA companies have sold

unregistered securities.82

The implications of this sea change on the

MCA market are only beginning to emerge. First,

the term “Merchant Cash Advance” is disappear-

ing from the market, replaced by less tainted

terminology such as revenue-based finance.

Second, from the perspective of funders, New

York courts may be the “worst place to litigate

MCA disputes.”83 This new state of affairs has

led some funders to look to other forums, such as

Connecticut, to select in their form contracts.84 It

has also ushered in a curious recalibration on

choice-of-law battles in pending cases. MCA

funders have begun to argue that the New York

choice of law provisions baked into their stan-

dard forms are now void on the basis of usury,

opening the door to apply more favorable law.

At a later stage of Haymount Urgent Care PC

v. Gofund Advance, LLC, discussed above, the

funder argued that it was entitled to summary

judgment on RICO liability because the plaintiffs’

arguments, if successful, would void the underly-

ing MCA agreements, including the parties’

selection of New York law to govern the

transaction. In the absence of a valid choice of

law clause, the “center-of-gravity” test would

supply the relevant legal rule. In this case, North

Carolina law should apply. But North Carolina

usury law does not apply to loans exceeding

$25,000. As such, the funders argued, the con-

tract is not invalid and—shazam—there can be

no RICO liability. Surprisingly, the District Court

for the Southern District of New York has cred-

ited this argument.85 It will be interesting to see

if other courts permit such post hoc choice of law

revisions or instead hold parties to their

bargains.86

CONCLUSION

As this overview and update makes clear, the

ground has shifted significantly with regard to

MCA agreements both inside and outside of

bankruptcy. Recent cases construing MCAs dem-

onstrate a more thoughtful and nuanced ap-

proach than the cases that preceded them, and

the MCA market is responding. It remains to be

seen whether these market responses will ad-

dress the broader concerns underlying MCAs by

lowering costs and offering true payment
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flexibility. In the meantime, courts confronting

MCAs can keep in mind a few key factors to

continue to improve the state of the law in this

area.

First, courts often base their recharacteriza-

tion analysis on a particular contractual clause,

such as an illusory reconciliation provision.

These types of rulings limit the applicability of

any analysis to agreements bearing similar

terms87 and drive funders to iterate their core

documents to avoid the impact of damaging

cases. The more recent case law does a good job

of widening the lens of the analysis to examine

the overall risk allocation in the contract. Cases

like Fleetwood Services and Haymount Urgent

Care are good models to follow. In the bankruptcy

space, In re Watchmen Security applies a simi-

larly broad focus.88

Second, any court or litigant that has dealt

with MCAs can attest that they take a great deal

of time and energy to figure out. As such, any

court that issues a ruling, whether it relates to

the true sale analysis or another bankruptcy

implication of MCAs, has valuable perspective to

share. Judges can advance collective understand-

ing of these difficult transactions by capturing

their rulings in written opinions and ensuring

that, whether published or not, they are avail-

able on sites like Westlaw.

A REMEMBRANCE

I first began thinking about MCAs in prepara-

tion for a Federal Judicial Center presentation

in 2022. The panel of speakers for the event

included Professor Juliet Moringiello of Widener

University Commonwealth Law School, a scholar

who is no doubt well known to many BLL

readers. Juliet was a true joy to work with on

that project. I am deeply saddened to learn of

her passing in late February of this year. Juliet

was a tirelessly active scholar who enriched the

fields of bankruptcy and commercial law in so

many ways, including through her work on the

Uniform Law Commission, the UCC’s Permanent

Editorial Board, the Federal Judicial Center’s

Education Advisory Committee, the American

Bar Association, the American Bankruptcy

Institute, and countless other activities over the

course of her career. She was also a dedicated

classroom teacher and faculty member at Wid-

ener University Commonwealth Law School. But

most fundamentally, she was a kindhearted

person, a thoughtful mentor, and a lot of fun.

She leaves a large void in our community, and I

will miss her.
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